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Abstract
A decade ago the International Court of Justice’s (ICJ) Advisory Opinion

on the legal consequences of Israel’s building a wall in the occupied

Palestinian territory generated considerable comment. Most of this comment

focused on the political ramifications of the Opinion and on the vociferous

opposition it met from the United States. Very little, if any, attention has,

however, been directed at the ICJ’s reiteration of its findings the Chorzow

Factory case in which the court set out the consequences of an international-

ly illegal act. Scant mention has also been made of how the ICJ applied the

International Law Commission’s 2001 Draft Articles on the Responsibility

of States for Internationally Wrongful Acts in its decision on ‘the Wall’.

There appears to be little doubt that since the onset of the twenty-first

century, political issues have overshadowed the remarkable way in which

the ICJ set out the legal consequences arising from internationally wrongful

acts. This note attempts to emphasise the forceful exposition by the ICJ on

state responsibility – an exposition deserving far greater attention than it has

received to date and which offers an excellent precedent for future decisions

on international wrongs committed by one state against another.

INTRODUCTION

The International Law Commission’s Draft Articles on the Responsibility

of States for Internationally Wrongful Acts  (Draft Articles) are generally2

viewed by international law practitioners as a restatement of the law.  Article3

30 of the Draft Articles provides that a state responsible for an international-
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ly wrongful act is under an obligation to cease that act. Articles 34–37 of the

Draft Articles set out various forms of reparation,  while article 31 declares4

that a responsible state is under an obligation to make full reparation for the

injury caused by its wrongful act. This reiterates what was held in the

Chorzow Factory case  where the Permanent Court of International Justice5

(PCIJ) declared that reparation must, as far as possible, wipe out all the

consequences of the illegal act and re-establish the situation which would in

all probability have existed had the act not taken place. The PCIJ also

referred to restitution in kind, or, if that was not possible, payment of a sum

corresponding to the value which a restitution in kind would bear.

The ICJ’s Advisory Opinion on the Legal Consequences of the Construction

of a Wall in the Occupied Palestinian Territory  is an example of the6

application of the mandates of the Draft Articles regarding cessation of the

wrongful act and reparation for that act. This aspect of the Advisory

Opinion has not received the attention it deserves. The vast majority of

publications on the Advisory Opinion have focussed on the political

ramifications; on the opposition to it by the United States; or on the fact that

the Opinion has been ignored by the Security Council, the Secretary-

General, and the General Assembly.7

The Advisory Opinion handed down in 2004 has not been given due credit

– which may be because it was a pronouncement on a very contested

international law issue. It should be remembered that the ICJ, in the
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Advisory Opinion on the Legality of the Threat or Use of Nuclear Weapons8

pertinently avoided pronouncing on the legality or illegality of the use of

nuclear weapons by a state in an extreme circumstance of self-defence in

which its very survival could be at stake. In the Wall Opinion the ICJ did not

tread as carefully and was more courageous.

It is regrettable that the Wall Opinion has been hamstrung by political

rhetoric and recriminations. However, is understandable as the opinion was

related to a conflict which has been inflaming a region for more than six

decades. It would appear that – to its credit  – the ICJ saw this case as an

historic opportunity to render an opinion which would provide legal clarity.

Unfortunately, the strictly legal aspects of the opinion have fallen by the

wayside, as the Advisory Opinion has concentrated on the responsibility of

states for internationally wrongful acts. The purpose of this note is to focus

on the remarkable way in which some ten years ago, the ICJ focussed on the

thorny issue of state responsibility in the Wall Opinion.

FACTS

Briefly the facts are that in April 2002 the Israeli cabinet approved a plan for

the construction of a ‘security fence’ to halt infiltration into Israel from the

central and northern West Bank. Between June 2002 and January 2003 a full

route ‘security fence’ forming a continuous line 720 kilometres along the

West Bank, was approved by the Israeli cabinet. The ‘security fence’ was in

fact a wall. Much of the wall was to be built on territory that Israel had

occupied in 1967.  Many states and international human rights organisations9

condemned Israel for its actions. Eventually, the General Assembly in

resolution ES –10/13 mandated the Secretary-General to report on the

situation. In resolution A/RES/ES –10/14 of 8 December 2003 the General

Assembly requested the ICJ urgently to render an advisory opinion on the

legal consequences arising from the construction of a wall built by Israel, the

occupying power, in the occupied Palestinian territory, including in and

around East Jerusalem. Oral hearings took place and written statements were
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THE OPINION

In its Advisory Opinion the ICJ (by fourteen votes to one) ruled  that the11

construction of a wall by Israel, the occupying power, in the occupied

Palestinian territory, including in and around Jerusalem, was contrary to

international law. The ICJ also ruled, by fourteen votes to one, that Israel

was under an obligation to terminate its breaches of international law, to

cease construction of the wall forthwith, and to dismantle the structure.

Further, again by fourteen votes to one, it was held that Israel must repeal

and render ineffective all legislative and regulatory acts relating to the wall.

Also, by fourteen votes to one, it was found that Israel was under an

obligation to make reparation for all damage caused by the construction of

the wall in the occupied Palestinian territory, including in and around East

Jerusalem. 

By thirteen votes to two, the ICJ placed all states under an obligation not to

recognise the illegal situation resulting from the construction of the wall.

Finally, by fourteen votes to one, the ICJ requested the United Nations to

consider further action to bring the illegal situation resulting from the

construction of the wall to an end.

The Advisory Opinion was succinct and to the point in dealing with issues

of compliance with international law and demanded restitution, reparation,

and cessation of the illegal acts. These issues were dealt with in seven brief

paragraphs.  This could be the reason why the significance of the Opinion12

has been overlooked. In fact, in its handling of state responsibility the ICJ

has made highly significant findings which deserve far wider attention.13

Paragraph 149 of the Opinion emphasises that Israel is under a duty to

comply with the international obligations it has breached in constructing a

wall in the occupied Palestinian territory. These obligations involve
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respecting the right to self-determination of the Palestinian people;

international human rights law; international humanitarian law; and the

freedom of access to holy places that came under Israeli jurisdiction after the

1967 ‘Six Day War’.  The ICJ’s approach here conforms to article 29 of the14

Draft Articles which states that there is a duty on the responsible state to

continue to perform the obligation it has breached. Furthermore, that the

continuing duty to perform the breached obligation is not affected by the

legal consequences of the internationally wrongful act. There is, therefore,

a continuing duty to perform the breached obligation, despite the fact that

reparations still have to be made.

In paragraph 150 of the Opinion, Israel is placed under the obligation to put

an end to the violation of its international obligations. The ICJ regards this

obligation as a well established principle of international law. In support, the

ICJ referred to the Nicaragua case;  the US Diplomatic and Consular Staff15

case,  and the Haya de la Torre case, . and recalls the approach followed16 17

by the United Nations Secretary-General in the Rainbow Warrior Affair.18

Paragraph 163 of the Opinion makes it clear that to put an end to Israel’s

violation of international law, Israel would have to comply with three

obligations. First, construction works relating to the wall on the occupied

Palestinian territory – including in and around Jerusalem  – would have to

cease forthwith. Secondly, Israel would have to dismantle the wall. Thirdly,

it was required to repeal or render ineffective all legislative and regulatory

acts relating to the construction of the wall – except acts which provide

compensation or reparations for the Palestinian population for damages

suffered as a result of the wall being built.

Paragraph 163 of the Opinion further makes it clear that Israel is under an

obligation to make reparation for all damage caused. Here, the ICJ followed
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the classic approach adopted in the Chorzow Factory case.  This approach19

which requires that reparation for an illegal act must, as far as possible, wipe

out all the consequences of the illegal act and re-establish a situation which

would in all probability have existed if the act had not been committed, was

also endorsed by the ICJ in the Genocide Case (Bosnia v Serbia).20

In paragraph 152, the ICJ set out how applying the Chorzow Factory case

principles affected the facts in the Wall Opinion. Israel was to return the

land, orchards, olive groves, and other immovable property seized from all

natural or legal persons to enable the construction of the wall. Where

restitution was materially impossible, Israel was obligated to compensate

affected individuals. It is important to note here that the ICJ clearly stated

that reparation was to be made in favour of individuals and authoritatively

laid down that, in instances where they are victims of a breach of

international law, individuals have the right to receive compensation from

the state responsible for the breach. 

In paragraph 198 the right of compensation for all natural or legal persons

appears to be limited to material damage suffered. Questions have been

raised as to why moral damage was not included.  A possible explanation21

could be that the ICJ was specifically concerned with the seizure of property

for purposes of constructing the wall, and possibly also that the ICJ was

aware of the dangers in spelling out precisely how claims to moral damages

must be determined.

By holding in paragraph 153 that Israel had an obligation to compensate all

natural and legal persons who suffered any form of material damage due to

the construction of the wall, the court gave concrete interpretation to article

33(2) of the Draft Articles  the meaning of which had, until then, been22

somewhat obscure. ‘All natural and legal persons’ could conceivably refer

to private individuals, corporations, and other private law entities, Palestine

itself, or the Palestinian people as claimants.23
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CONSEQUENCES

The question consistently raised is what influence the Wall Opinion would

have on the Israeli-Palestinian conflict? This has overshadowed the more

important question: what influence has the Wall Opinion had on the

responsibility of states for internationally wrongful acts? The emphatic

findings of the ICJ on state responsibility seem in danger of being neglected

owing to the historical and political contexts of the Israel/Palestine conflict.

Although the Wall Opinion focused specifically on the legal responsibility

of Israel, the findings of the ICJ have a universal impact regarding the

general principles of the law relating to state responsibility. The findings of

the ICJ in the Wall Opinion will be highly relevant in future claims

emanating from issues relating to state responsibility – especially with

regard to the question of what constitutes appropriate reparations.

International judicial institutions have, in the words of Schwarzenberger,24

been ‘grappling’ with the issue of reparation for internationally wrongful

acts. There has been very little evidence of any comprehensive rule on

reparation: restitution in kind (restitutio integrum) as awarded in Italy v

Venezuela  is the exception. Wiping out the consequences of the illegal act25

has been more common, but its application is far from clear. The Wall

Opinion not only applied the Chorzow principles to the twenty-first century,

it also gave meaning to the International Law Commission’s 2001 Draft

Articles on State Responsibility. The Opinion was to the point in holding

that Israel must terminate its breaches of international law; must cease the

further construction of the wall; must dismantle the structure already built;

must render ineffective any regulatory acts relating to the wall; and must

make reparation for all damage caused in the occupied Palestinian territory.

Instead of having been lauded for its legal clarity and pertinent application

of the rules of state responsibility, the Opinion has been overlooked

completely by the United Nations, the European Union, the United States,

and the Russian Federation. The weak response to the Opinion has

undermined the authority of the ICJ, and has also called into question the

relevance of its advisory opinions in general.  This could conceivably26
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influence the ICJ to steer clear of highly contested international law issues

in the future.27

CONCLUSION

Because the circumstances of each case differ, international law cannot

prescribe the precise legal consequences arising from an international wrong

in advance. The basic principle, however, is clear: from an international

wrong arises a right for the wronged state to request from the wrong-doing

state the performance of the acts necessary to effect reparation of the wrong

done. What form these acts will take will depend on the merits of each

case.  The guiding principle, it is submitted, remains the Chorzow Factory28

case as refined by the ILC’s 2001 Draft Articles on State Responsibility.

This was precisely the approach of the ICJ in the Wall Opinion.

The Opinion is a major contribution to the general theory of state

responsibility, but because of the confrontational issues surrounding the

Opinion, this fact has gone unrecognised.
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