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Abstract

The elimination of child slavery is a priority in many international
instruments today. This article investigates the extent to which South
Africa, Uganda and Zimbabwe comply with international instruments to
which they are party. It therefore compares and contrasts the different
legislative provisions that prohibit child slavery in South Africa, Uganda
and Zimbabwe. The municipal laws of these countries in some cases do
not always reflect the principles and standards of international law. The
research subsequently prompts the reformulation or refinement of some
laws. In other instances, legislation adequately prohibits child slavery,
but the law is ineffectively enforced. These states face challenges with
the enforcement of legislation and this article further investigates some
of the problems faced with regard to the implementation. Furthermore,
this article also proposes practical ways in which states can effectively
overcome the challenges they face in enforcing such laws.

INTRODUCTION

Despite the fact that many people believe that slavery no longer exists, an
estimated five million children are currently enslaved worldwide.! Slavery-
like practices are often clandestine and not always easily visible. The
problem is compounded by the fact that the victims of slavery-like abuses
are generally from the poorest and most vulnerable social groups, and fear
as well as the need to survive do not encourage them to speak out.? This
makes it difficult to have a clear picture of the scale of current slavery,
let alone to expose, penalise or abolish it. This practice is nonetheless a

* LLB, LLM, LLD (UP) Institute for Dispute Resolution, University of South Africa. This
work is based on the research supported by the South African Research Chairs Initiative
of the Department of Science and Technology and National Research Foundation of South
Africa (Grant No 98338).

Anti-Slavery Website, ‘Child Slavery’ <https://www.antislavery.org/slavery-today/child-
slavery/> accessed 11 September 2017.

The People’s Movement for Human Rights Learning, ‘Slavery Convention and the
Supplementary Convention on the Abolition of Slavery, the Slave Trade, and Institutions and
Practices Similar to Slavery’ <http://www.pdhre.org/conventionsum/slasum.html> accessed
28 October 2017.



20  THE COMPARATIVE AND INTERNATIONAL LAW JOURNAL OF SOUTHERN AFRICA

violation of children’s rights, and a blemish on humanity.? Article 7(2) of
the Rome Statute of the International Criminal Court (ICC) characterises
enslavement as a crime against humanity falling within the jurisdiction of
the Court.* Eradicating it is a globally-agreed priority.’

International concern about slavery and its clampdown is the theme of
many treaties, declarations and conventions.® These international instruments
aim to reduce and eventually eliminate child slavery and they set specific
standards while leaving the actual implementation of such principles to
member states. Once member states ratify international instruments, they
are obliged under international law to give effect to these standards on the
domestic level.” South Africa, Uganda and Zimbabwe have ratified and, in
some cases, have acceded to the above-mentioned conventions that prohibit
child slavery.® In compliance with their obligations under international
law, in some cases these countries have instituted a legislative framework
that is favourable to the defence of children’s rights, in general, and to
combat child slavery. Although the prohibition of child slavery is clearly
addressed in international agreements, there are some concerning traits in
the laws of Uganda and Zimbabwe that provide for exceptions, according to
which children can be forced to perform compulsory labour.’ In both these
countries, the relevant legislation is not clear about the nature and extent of
such labour, which exposes children to possible exploitation and harm.!?

This article compares and contrasts the different constitutional and
legislative provisions of South Africa, Uganda and Zimbabwe, in order to
determine ways in which legislation could be improved to eliminate child
slavery and slavery-like practices. South Africa, Uganda and Zimbabwe have
been selected as cases in point because they share some commonalities. All
three countries have ratified and, in some instances, acceded to most of the
child slavery conventions, and they employ similar rules of incorporation of
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international law.!! The challenge is that the relevant international standards
are not always fully implemented within the municipal laws of these
countries. In other instances, legislation adequately prohibits these forms of
labour, but the law is ineffectively enforced. This article further investigates
some of the problems or challenges faced with regard to the enforcement of
legislation and how states can overcome these obstacles.

WHO IS A CHILD?

Itis crucial to first define and determine who a ‘child’ is. Both the Convention
on the Rights of the Child (CRC) and the African Children’s Charter define
a child as a person younger than eighteen years.'? Childhood is regarded as
a period of dependence and reliance on adults—a stage of incompetence
relative to adulthood.'> The preambles to these instruments proclaim
childhood as a stage at which children receive special care and assistance.'*
In addition, they concede that, for the full and harmonious development of
his or her personality, a child should grow up in an atmosphere of happiness,
love and understanding.'”> The CRC and the African Children’s Charter
reiterate the same notions in many articles: these instruments declare that
the responsibility for the welfare, development, survival and protection of
the child is primarily given to the parents or guardians of the child and,
where necessary, the state;'® they have the primary responsibility for the
upbringing of the child.!” Both instruments also provide that state parties
ensure that children should be provided with the necessary medical assistance
and health care'® and, in addition, accorded the right to education.'’

WHAT IS CHILD SLAVERY?

Child slavery is the enforced exploitation of a child for their labour for
someone else’s gain.?® Child slavery includes the following: the sale
and trafficking of children; children in debt bondage; and serfdom.?! In
addition, it comprises children used by others for profit, often through the
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use of violence, abuse and threats, in prostitution or pornography, forced
begging, petty crime, and the drug trade.?? Child slavery also entails forced
child labour, for example, in agriculture, factories, construction, mines,
bars, the tourist industry or domestic work.?* Children forced to take part in
armed conflict or those who are forced to marry also fall under the category
of persons in slavery.* All these activities hamper the positive mental
and physical development of a child.?> Sometimes, children are forced to
undertake tasks in dangerous conditions which cause physical deformities
and long-term health problems.?® Furthermore, child slavery deprives
children of a proper education, with the result that they are more likely to
become adults with low-earning prospects, propagating a cycle of poverty.?’
International instruments brand child slavery as morally reprehensible and
not to be taken lightly. It is classified as the worst form of child labour,
which ought to be eliminated as a matter of urgency. 28

THE PROHIBITION OF CHILD SLAVERY OR PRACTISES SIMILAR TO
SLAVERY IN INTERNATIONAL LAW

Slavery and slavery-like practices are defined and outlawed in a number
of international instruments. The first and still important is the League of
Nations Slavery Convention (Slavery Convention) adopted in 1926.% Article
I(a) defines slavery as the status or condition of a person over whom any or
all the powers attaching to the rights of ownership are executed. Article 1(b)
defines slave trade as including all acts in capture, acquisition or the disposal
of a person for the intent to reduce to slavery. This Convention sought to
prevent and suppress the slave trade and, furthermore, to progressively
bring about the complete abolition of slavery in all its forms.** The Slavery
Convention did not specifically refer to child slavery as a particular category
in its definitions of slavery and the slave trade. Although the Slavery
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Convention outlawed slavery and its associated practices, it has also been
criticised for failing to establish procedures for reviewing the incidences
of slavery in states and also for its neglect to create an international body,
which could evaluate and pursue allegations of violations.?' Despite these
drawbacks, this Convention is nonetheless commended for its stance on
abolishing this harmful practice. Through promotional campaigns and
pressure on governments, the implementation of legislation on slavery was
recorded in countries such as Nepal and Iraq.*?

In 1956 the United Nations (UN) developed the Supplementary
Convention on the Abolition of Slavery and the Slave Trade and Institutions
and Practices Similar to Slavery of 1956 (Supplementary Convention
on Slavery). Like the Slavery Convention of 1926, the Supplementary
Convention on Slavery defines slavery as the status or condition of a person
over whom any or all of the powers attaching to the right of ownership are
executed.’® The term ‘ownership’ involves the right to possess and use a
slave, to compel and gain from the slave’s labour; as well as to buy, sell, or
even destroy.** The term ‘status or condition’ means that a person is a slave
if any other person can, by law or enforceable custom, claim such property
in him as would be claimed if he were an inanimate object.?

The Supplementary Convention on Slavery included a specific reference
to the exploitation of young persons that was not present in the Slavery
Convention of 1926.%¢ The Supplementary Convention in addition extended
the definition established by the 1926 Convention by including practices
similar to slavery, such as (i) debt bondage; (ii) serfdom; and (iii) any
institution or practice whereby a child or young person under the age of
eighteen years is delivered by either or both of his natural parents or his
guardian to another person, whether for reward or not, with a view to
exploitation of the child or young person; or of his labour.

Debt bondage is defined as the condition arising from a pledge by a
debtor of his personal services, or of those of a person under his control
as security for a debt, if the value of those services, reasonably assessed,
is applied towards liquidation of the debt, or the length and nature of those
services are not respectively limited and defined.’” In simpler terms, a
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person is held as collateral against a loan.?® Since such labourers receive
little or no remuneration, loan repayment is difficult, and his or her debt
may be inherited by the next generation.*

Article 1(b) of the Supplementary Convention defines serfdom as the

condition or status of a tenant who is by law, custom or agreement bound
to live and labour on land belonging to another person and to render some
determinate service to such other person, whether for reward or not, and is
not free to change such status.*’

It is servile labour which binds a person by law, custom or agreement to
work on land that belongs to someone else.

While the UN Supplementary Convention provides important definitions
for slavery-like practices, the International Labour Organisation (ILO),
in addition, established the Forced and Compulsory Labour Convention
prohibiting forced or compulsory labour.*! This Convention defines forced
labour as work exacted under coercion, force, penalty, threats, intimidation
and the denial of freedom.*> This Convention, however, provides that
forced or compulsory labour does not include, firstly, any work or service
exacted in virtue of compulsory military service laws for work of a purely
military character; secondly, any work or service which forms part of the
normal civic obligations of the citizens of a fully self-governing country;
thirdly, any work or service exacted from any person as a consequence of a
conviction in a court of law, provided that the said work or service is carried
out under the supervision and control of a public authority and that the
said person is not hired to or placed at the disposal of private individuals,
companies or associations. Fourthly, forced labour does not include any
work or service exacted in cases of emergency, that is to say, in the event
of war or of a calamity or threatened calamity, such as fire, flood, famine,
earthquakes, violent epidemics or epizootic diseases, and, in general, any
circumstance that would endanger the existence or the well-being of the
whole or part of the population. Lastly, minor communal services of a
kind, which are performed by the members of the community in the direct
interests of the said community. This Convention permits those forms of
forced labour; however, the position of children is different. The Forced
Labour Convention declares that only persons who are between the ages
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of eighteen and forty five years may be called up for such forced labour.*3
The ILO child labour convention namely, the Worst Forms of Child Labour
Convention, (Convention No.182) in addition, provides that children who
are younger than eighteen years ought to be prevented from undertaking
‘all’ forms of slavery or practices similar to slavery.*

Another form of slavery, specifically human trafficking, is extensively
prohibited in terms of the Protocol to Prevent, Suppress and Punish
Trafficking in Persons Especially Women and Children, supplementing the
United Nations Convention against Transnational Organised Crime of 2000
(Palermo Protocol). The Palermo Protocol defines trafficking as any act
of recruitment, transportation, transfer, harbouring or receipt of children
for the purpose of subjecting them to any form of exploitation, including
prostitution or sexual exploitation in general, forced labour or services,
slavery and practices similar to slavery and servitude or the removal of
organs.*

The use of children in armed conflict is also considered a form of slavery
and is prohibited in several instruments. Article 38(2) of the CRC provides
that state parties should ensure that persons who have not attained the age
of fifteen years do not take a direct part in hostilities.*® Such protection
was considered insufficient because of the widespread problem of child
soldiers.*’” In order to strengthen the protection of children in armed conflict,
the UN adopted the Optional Protocol to the Convention on the Rights of
the Child on the Involvement of Children in Armed Conflict (Protocol on
Armed Conflict) in 2002.*8 In contrast to the CRC, the Protocol on Armed
Conflict provides extra protection to children older than fifteen years and
encourages member states to prevent the participation of children who are
younger than eighteen years in armed conflict.** The Protocol moreover
prohibits both voluntary and forced recruitment of children.’° It provides that
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state parties should take all feasible measures to ensure that child victims are
released from service and properly assisted in their recovery.’! The Protocol
on Armed Conflict represents a progressive development on the standards
relating to child soldiers.3? The Protocol on Armed Conflict, however, has
certain weaknesses: it does not set a minimum age for indirect participation
in hostilities.> The line between direct and indirect participation is difficult
to determine, but the mere presence of a child at a military base may be
sufficient to render a child a legitimate military target.>* Children in any
capacity, including those who work as cooks, porters or messengers, qualify
as child soldiers.> The involvement of children in any of these activities,
whether directly or indirectly, creates a danger.’® Children, regardless of
their age, are subject to attack by enemy forces and should be prohibited
from such work.>’

International instruments prohibiting child slavery collectively provide
that state parties should abolish and abandon slavery in all its forms.>® In
addition, they provide that states enact laws that convict persons of the
crime of slavery, and that such persons should be liable to punishment.>
These instruments further provide that member states should cooperate
with each other and with the UN to give effect to provisions abolishing
slavery.®” Furthermore, international instruments that seek to eliminate child
slavery request that states take into account the importance of education in
eliminating child slavery, and also take effective and time-bound measures
to provide the necessary and appropriate direct assistance for the removal
of children from child slavery and for their rehabilitation and social
integration.®' These instruments, likewise, require that states identify and
reach out to children at special risk and take account of the special situation
of girls.6?
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In addition to the adoption of the above-mentioned instruments, the UN
has established the Working Group on Contemporary Forms of Slavery.®
The Working Group consists of five independent experts who meet for one
week annually. They monitor the application of the slavery convention and
review the situation in different parts of the world.% The Working Group, in
addition, encourages the need to create awareness of the problems of slavery
and furthermore recommends that information campaigns be launched for
the boycotting of goods produced on the basis of exploited child labour.

THE IMPLEMENTATION OF CHILD SLAVERY CONVENTIONS IN THE
MUNICIPAL LAWS OF SOUTH AFRICA, ZIMBABWE AND UGANDA

South Africa

The South African Constitution importantly provides that no person may be
subjected to slavery, servitude or forced labour.%® It furthermore provides
that ‘children are not to be used directly in armed conflict, and are to be
protected in times of armed conflict.’% The Constitution protects children
in direct conflict, but it does not clarify what this means. The Defence Act,%’
uncompromisingly, states that children younger than eighteen years are
prohibited from participating in the South African National Defence Force
(SANDF). This legislation thereby prevents all children below this age
from voluntary enlistment in the SANDF; and from participating in armed
conflict. The legislation makes it illegal for children to participate in any
capacity, whether directly or indirectly. By providing for such matters in the
Constitution, South Africa reflects the seriousness of the need to prohibit
slavery within its jurisdiction.

In order to further prevent the use of children in slavery-like practices,
the Prevention and Combating of Trafficking in Person’s Act® prohibits
human trafficking. This Act provides that any person who delivers, recruits,
transports, transfers, harbours, sells, exchanges, leases or receives another
person within or across the borders of the Republic, by means of a threat
of harm, or by the use of force or other forms of coercion, deception and
fraud is guilty of an offence.®® In addition, the Act, provides that any
person who abducts or abuses a position of authority for the purposes of
human trafficking is guilty of an offence, as is a person who, directly or

6 UN Fact Sheet No14 (n 26). See also the UN Human Rights Council Resolution 6/14 <http://
ap.ohchr.org/documents/E/HRC/resolutions/A_HRC_RES_6_14.pdf> accessed 29 January
2018.
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indirectly, gives or receives payment or benefits to obtain the consent of a
person having control or authority over another person.”’ In addition, the
Prevention and Combating of Trafficking in Person’s Act penalises those
that financially benefit from the services of a victim of trafficking.”! This
Act further prescribes certain sanctions for these offences, that range from
a fine, amounting to R100 million, to imprisonment.”? It also provides for
protective measures for purposes of investigation and prosecution in respect
of foreign victims of trafficking.”® The Act finally provides for the removal
of a child victim of trafficking and placing them in temporary care. In order
to further protect children, the Criminal Law (Sexual Offences and Related
Matters) Amendment Act prohibits the trafficking in persons for sexual
purposes.’

South Africa’s legislation also protects children from forced labour. The
Basic Conditions of Employment Act, in addition, prohibits all forms of
forced labour.”® This Act stipulates that no person, for his or her benefit
or for the benefit of someone else, may cause, demand or impose forced
labour.”® If a person contravenes the terms of such laws, the person commits
an offence.”’

The Children’s Act’® furthermore prohibits the use, procurement or offer
of a child for slavery or practices similar to slavery. Section 141 provides
that ‘no person may use, procure or offer a child for slavery or practices
similar to slavery, including but not limited to debt bondage, servitude and
serfdom, or forced or compulsory labour or provision of services.””® The
provision of the Children’s Act prohibits slavery and similar practices to
the same extent as child slavery conventions. The Children’s Act further
highlights that slavery is not limited to debt bondage, servitude and
serfdom or forced compulsory labour or provision of services. However, the
legislation is deficient in that it does not provide examples of other practices
that may fall under such work. The courts, thus far, have not been helpful in
identifying activities that fall under this provision. South African legislation
criminalises both the use and the offer of a child for the purposes of slavery.

South African legislation implements the provisions of child slavery
conventions. The wording, and especially the definitions of slavery, debt
bondage, servitude, and serfdom have been influenced by child labour
conventions. In addition, international instruments have largely influenced

0 ibid.
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the provisions in the relevant laws that prohibit child slavery. South Africa
has adopted penalties for the contravention of legislation, such as fines
amounting to R100 million or imprisonment. In addition to the protective
measures provided for by the legislation, children who are exposed to
child slavery in South Africa are referred to as children in need of care and
protection.?? A child exposed to slavery is referred to a social worker for
investigation and, in some cases, may be placed in temporary safe care.’!

Although the prohibition of the use in slavery and slavery practices
seems comprehensive, the UN Committee of Experts on the Rights of
the Child notes that national legislation also protects children from child
prostitution, child pornography and trafficking in children.®?> However,
the Committee stated that it was concerned that the current criminal law
does not effectively address all acts and activities relating to the sale of
children as defined in Articles 2 and 3 of the Optional Protocol on the Sale
of Children, Child Prostitution and Child Pornography. The Committee
states that legislation seems not to extend to offences that are committed
domestically or transnationally. The Committee furthermore encourages
that the criminal law be extended to protect the transferring of the organs of
a child for profit, engaging a child in forced labour, or improperly inducing
consent, as an intermediary, for the adoption of a child.®* The Committee
recommends that South Africa ensures that all acts and activities referred to
in the Optional Protocol are fully covered under its criminal law, including
all forms of sale of children. In particular, South Africa should explicitly
define and criminalise firstly, the sale of children through illegal adoption;
secondly, the transfer of organs of the child for profit; and thirdly, the
engagement of the child in forced labour. South Africa is yet to comply
fully with this recommendation and is urged to urgently do so.

Legislation prohibiting child slavery may work as a deterrent to some
who wish to enslave children. However, this is not always the case.
Children in South Africa are vulnerable to being trafficked from rural to
urban areas.® Such children are trafficked for a variety of reasons, such
as for commercial sexual exploitation; domestic work; begging; and street

80 Id s 150.

81 1d ss 150-152.

82 Concluding observations on the initial report submitted by South Africa under Art 12(1) of
the Optional Protocol to the Convention on the Rights of the Child on the Sale of Children,
Child Prostitution and Child Pornography (CRC/C/OPSC/ZAF/1, 2016).
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vending.® Trafficking is associated with other forms of crime, such as
forced labour, child prostitution and gang robbery.® Statistics reveal that
orphaned children and children from child-headed households are more
likely to be trafficked, and girls are at a higher risk of being trafficked than
boys.8” Although there are social-security structures in place for vulnerable
children through the allocation of grants, unfortunately not all children
benefit from these grants.®® South Africa is also a destination for trafficked
children. Porous borders and inadequate border control has unlocked a way
for the unlawful migration of children from neighbouring countries such as
Zimbabwe, Mozambique, Swaziland and Lesotho.®

South Africa also has a tradition among some communities called
Ukuthwala. 1t is a form of abduction involving the kidnapping of a girl
or a young woman by a man and his friends or peers with the intention
of compelling the girl or the young woman’s family to endorse marriage
negotiations.”® What is disturbing about this is that in some cases, underage
children are abducted under the guise of this practice. While such issues
compound child slavery, the South African government has been accused
of not collecting comprehensive accurate data on the number of children
engaged in practices such as child slavery, and the extent of the problem
is unknown.’! The Survey of Activities of Young Persons of 2010 provided
statistics revealing that children are exposed to hazardous conditions,
but did not detail the number of children involved in forced labour, debt
bondage and other slavery-like practices.”” The government does not
publish the number of prosecutions or convictions for such crimes.”® In
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its 2016 recommendations, the UN Committee on the Rights of the Child
suggested that South Africa revise its system of data collection with a
view to incorporating all the areas covered by the CRC.** According to
the ‘Survey of Activities of Young Persons,” published in 2017, Statistics
South Africa did not adequately comply with the recommendations of the
UN Committee on the Rights of the Child.”> The survey highlighted neither
children involved in slavery and slavery-like practices, nor any of the other
worst forms of child labour, such as the use of children in illicit activities,
prostitution and pornography. While South Africa may have challenges
regarding its data collection, child slavery, as mentioned above, is covert
and not always easily identifiable.

Those that enforce the laws, namely, the South African Department
of Labour through its inspectors, face challenges in trying to implement
legislation. Inspectors find it hard to inspect private property, as they do not
have a letter of invitation and their safety and security is not guaranteed.”®
In addition, investigators lack sufficient training in identifying victims of
trafficking.”’

As mentioned previously, children involved in armed conflict fall under
those exposed to slavery. While children in South Africa are not generally
exposed to armed conflict, levels of violence, including gun-related violence
and gang activities, among the youth in South African communities remain
high.?® There are many reasons for the high levels of violence in South
Africa. The violence is partly due to the years of apartheid, which caused big
differences between people living in the country.” Alcohol and drug abuse
cause people to behave violently and hurt others, especially children.'®

Uganda

Uganda has enacted legislation seeking to eliminate the use of children in
slavery and similar practices. The Ugandan Constitution provides that no
person may be ‘held in slavery or servitude’.!%' It furthermore stipulates
that no person may be required to perform forced labour, but it does offer
exceptions where forced labour is permissible.!%? Forced labour does not
include work done in fulfilment of a sentence or order of court, or work
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done by a person in prison which is reasonably necessary for the purposes
of hygiene or maintenance of the place of detention.!® The Constitution
further provides that forced labour excludes work required to be done by a
member of the armed forces during war or during a state of emergency.'*
However, the position of children for the purposes of enlistment into the
armed forces is different. In terms of the Defence Forces Act, no person
younger than eighteen years may be recruited into the defence force.!%
Children younger than eighteen years cannot legally be part of the armed
forces. In the event of a war, they cannot undertake any forced labour, as
they are not permitted to be members of the armed forces. The Constitution
furthermore provides that forced labour excludes any labour required as part
of reasonable and normal communal or other civic obligations.'” Such a
provision breeds uncertainty with regard to the position of children, as they
may be exposed to exploitative labour in order to fulfil communal and civic
obligations. There is no legislation that clarifies the position of children in
this regard or the extent and limits of such forced labour. No available case
law provides guidelines on what such work entails.

To protect children further, Uganda adopted the Prevention of Trafficking
in Persons Act.'"” The Act defines and abolishes the use of children in slavery,
trafficking, debt bondage, serfdom and forced labour.!® These definitions
correspond to the definitions provided for by the UN Supplementary
Convention on Slavery. Section 2 of the Employment of Children Regulations
further protects children by prohibiting slavery and similar practices,
including work by a child to pay off a loan or other obligation incurred
by the family.'” In terms of the Employment of Children Regulations,
slavery includes a child trafficked by organised networks, who is bought
and sold within and across the borders.!'? Slavery is defined to include a
child trafficked for prostitution, begging, soliciting and/ or work in places
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such as construction sites, shops, factories and in domestic services.!'!" The
Employment Regulations provide that slavery also includes work by a child
who is forced to participate in armed conflicts and hostilities.'!?

The Prevention of Trafficking in Persons Act provides that a person
who recruits, hires, maintains, confines, transports, transfers, harbours, or
receives a person through force or other forms of coercion for the purpose
of engaging that person in forced labour, slavery, involuntary servitude
and debt bondage, commits an offence liable to imprisonment for fifteen
years.!!® The use of children for the purposes of slavery is such a serious
crime in Uganda that it may warrant the death penalty.!'* The Penal Code!''
further provides that any person who habitually imports, exports, removes,
buys, sells, traffics or deals in slaves commits a felony and is liable on
conviction to imprisonment of ten years.''® Any person who attempts or
conspires with another person to induce a person to give him- or herself as
a slave is also liable to conviction.'!”

The issue of slavery and similar practices is prohibited and penalties are
levelled against such offenders. Such provisions comply with child slavery
conventions, but enforcement of legislation is a challenge. This legislation
to prohibit the use of children in trafficking seems comprehensive;
yet Uganda is still considered a source of and destination for trafficked
children."'® Children are trafficked internally for sexual exploitation and
for forced labour to undertake tasks such as fishing and domestic work.'"®
In some cases, Ugandan children have been trafficked to Central, East
and North Africa for commercial sexual exploitation and forced labour.'?"
Children from Burundi, the Democratic Republic of the Congo (DRC),
Kenya, Rwanda, Tanzania and South Sudan are trafficked to Uganda for
commercial sexual exploitation and agricultural work.'?! Uganda faces
challenges in trying to eliminate child trafficking due to the fact that it does
not have comprehensive information on its magnitude at a national level.'??

1 Td 2(iii).

12 1d s 2(iv).

113 Prevention of Trafficking (n 108) s 3.

14 Ids 5.

115 Penal Code of 1950 as amended by Act 8 of 2007.

16 Id s 251.

117" Penal Code (n 116) s 251(1).

118 United States Department of State, ‘Trafficking in Persons Report — Uganda’ (Washington,
Bureau of International Labour Affairs, 2014) <http://www.refworld.org/docid/53aab98a3b2.
html> accessed 28 October 2016.

19" ibid.

120 United States Department of Labour, ‘Findings on the Worst Forms of Child Labour Uganda’
(Washington, Bureau of International Labour Affairs, 2014) 888 <https://www.dol.gov/ilab/
reports/child-labor/findings/2014TDA/2014TDA..pdf> accessed 28 October 2016.

2 ibid.

122 ibid.



34 THE COMPARATIVE AND INTERNATIONAL LAW JOURNAL OF SOUTHERN AFRICA

Traffickers are relatives, peers and well-established individuals.'? An ILO
study (International Programme for the Elimination of Child Labour) of 2008
confirmed that trafficking in children was a growing problem worldwide,
as it is fuelled by intermediaries who make false promises concerning
employment opportunities and a better life that families and children are
seeking.!?* Trafficking in persons is not fully understood by the majority of
the Ugandan population.'?> The government, furthermore, fails to provide
victims of trafficking with adequate assistance and, instead, relies on non-
governmental organisations (NGOs) and international organisations to
provide the necessary care.'?® In addition to the lack of financial resources,
the Ugandan government has been accused of often lacking the political
will to combat trafficking.'”” Although the government reported that it
had prosecuted fifty-six defendants in 2013, law enforcement officials are
accused of being over-zealous in investigations, leading to the disregard for
victim protection.'?® In some instances, children exposed to these activities
are not treated as victims, but are stigmatised and suffer from fear and guilt.'?
In a particular incident, girls from India and Rwanda were trafficked into
Uganda, arrested and charged with prostitution and were deported, despite
revealing that they had been used against their will.!** There are reports of
insufficient arrests and prosecutions of those that contravene the law.'3!
Although legislation provides that children younger than eighteen
years should not be permitted to work in armed conflict, reports show that
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children are used in armed conflict even by the government itself.!3? The
conflict between the government and the Lord’s Resistance Army (LRA)
has created extreme economic hardship putting children at risk of child
slavery.!33 Educational services in conflict areas are constrained, further
limiting children’s options for learning and increasing the likelihood
of children being exploited.'** As a direct consequence of the conflict,
child prostitution has become an emerging phenomenon. In some cases,
girls openly offer themselves for sex, while others are abducted and used
as wives.!® Children take on several roles in armed conflict, for example
as wives or as domestic servants to cook and clean.'3® Children may also
be used to help recruit or abduct other children into armed conflict.'3” At
times, children and men are recruited by armed groups fraudulently or by
force.'3® Children are recruited through false offers of employment and
sometimes by threats at gunpoint. Officials of the military claim that they
cannot determine the age of every child because of the lack of proper birth
records in the country, and many children lie about their age as they want
the economic security of a paid position.'?’

The African Children’s Committee has attempted to provide guidelines
that may be used by the Ugandan government. In 2013, the Committee
found that the government of Uganda had violated Article 22 of the African
Children’s Charter on the Rights and the Welfare of the Child, which
provides that children should not be recruited or used in armed conflict.!40
The Committee revealed that children in Uganda were being recruited and
used for sexual violence, killing and maiming. The African Children’s
Committee recommended that Uganda adopt an explicit, comprehensive
provision in its Penal Code providing for the criminal responsibility
of anyone who recruits or uses persons younger than eighteen years in
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situations of hostility, tension or strife.'*! This recommendation inter alia

highlights that children should not be used in any capacity during hostilities,
tensions and strife. It also placed a duty on Uganda to make sure that any
person (regardless of whether he or she is a military official or a member
of a rebel group) who recruits and uses a child, should be punished by the
law. Uganda is yet to make amendments to its legislation to incorporate the
recommendations of the African Children’s Committee and is urged to do
so without delay.

Zimbabwe
Zimbabwe has legislation that defines and prohibits slavery and similar
practices. The Zimbabwean Constitution provides that no person may be
subjected to slavery and servitude,'#> and furthermore stipulates that ‘no
person may be made to perform forced or compulsory labour’.'*® The
Labour Act'* reinforces the provisions of the Constitution in this regard,
whereby section 4A provides that no person shall be required to perform
forced labour.'* The Labour Amendment Act of 2015 defines forced labour
as ‘any work or services which a person is required to perform against his
or her will under the threat of some form of punishment. !4

However, the Labour Act allows exceptions that make forced labour
legal.!#” Forced labour does not include:

labour required in consequence of the sentence or order of the court or labour
required of any person while lawfully detained which, though not required
in consequence of the sentence or order of a court, is reasonably necessary in
the interests of hygiene or for the maintenance or management of the place
at which he or she is detained.'*

The Labour Act also provides that forced labour does not include any labour
required by way of parental discipline.'* This provision is controversial
and contradicts the terms of the Constitution in that it explicitly allows
parents to discipline children by way of what otherwise constitutes forced
labour. This provision does not demarcate the boundaries, limits and the
extent to which this form of parental discipline can be enforced. It therefore
leaves room for abuse by parents or guardians. Disciplinary measures
imposed by parents can require children to perform work that affects their
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physical, moral and mental health. Such imposed discipline could also affect
attendance at school and weaken the effect of international campaigns to
eliminate child slavery. Despite the contradiction with the Constitution, the
Labour Act must be interpreted in line with the Constitution that prohibits
all forced labour. The legislature should amend the Labour Act to conform
to the provisions of the Constitution.

In 2014, Zimbabwe enacted the Trafficking in Persons Act'>" that prohibits
slavery and similar practices.'”! The Trafficking in Persons Act defines the
term ‘debt bondage’ as a pledge by a debtor of his or her personal services
of labour or those of a person under his or her control as security for the
payment of a debt.'32 The Trafficking in Persons Act defines unlawful purpose
as ‘for the purposes of prostitution, child or adult pornography, the unlawful
removal of organs, forced marriage, debt bondage, illegal labour, forced
labour or other forms of servitude.’'>3 Any person who traffics an individual
by transporting him or her outside or within the Republic of Zimbabwe
for an unlawful purpose is guilty of a crime of trafficking. The crime of
trafficking is considered to be committed in aggravating circumstances if
the trafficked person is a child.'>* If a victim was trafficked for the purposes
of child pornography or prostitution, such a victim is not charged with any
crime but treated as a victim.!>® The Trafficking in Persons Act stipulates
that any person who recruits, harbours or receives a person for the purpose
of trafficking is guilty of an offence.!’® A person who commits the crime
of trafficking may be liable to imprisonment for no less than ten years.'>’

The participation of children in armed conflict is also expressly
prohibited by the National Service Act.!”® No person younger than eighteen
years may be recruited into national service.'>® This prohibition is similar
to the position in South Africa and Uganda, which prevents children from
both voluntary and compulsory enlistment. Children in Zimbabwe are not
currently exposed to any armed conflict, but they are exposed to other forms
of slavery that are discussed below.

The biggest challenge to the implementation of legislation prohibiting
child slavery in Zimbabwe has been the lack of the necessary resources
and training of inspectors. Inspectors are meant to play a crucial role in
the enforcement of laws relating to conditions of work and the protection
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of workers in workplaces.'®® In addition, they oversee the regulation of

employment of children and young persons as one of the principal functions
of any system of labour inspect. Inspectors should supply information and
advice to employers and workers on how to comply with the law, and alert
the competent authorities on any defects or abuses not covered by existing
legal provisions.'®! In Zimbabwe, however, they are not adequately trained
and do not have the financial means to buy fuel to facilitate inspections
of workplaces such as farms or industrial workplaces.!%> IRIN News once
announced: ‘There is no money to fund vital programmes in the labour
sector because the government lives from hand to mouth and there is no
donor funding.’'®® The severe economic conditions that the country faces
have a negative impact on service delivery, and the situation is further
compounded by pervasive corruption, which continues to divert resources
that could enhance the implementation of the rights of children.'®* Major
factors that force children into slavery include the breakdown of the family
unit due to HIV/AIDS, as well as poverty.!% Should the socio-economic
situation in Zimbabwe continue to worsen, the number of children involved
in harmful forms of work will continue to increase.!®

A critical challenge that perpetuates child slavery is that those who are
meant to enforce the law, violate the law. Between 2006 and 2009, there
were numerous reports of police officers coercing local miners in Marange
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to join what amounted to forced labour syndicates.'®” Children between
the ages of ten and seventeen years worked the same hours as adults, and
were forced to work long hours without breaks, food or water.'®® Corruption
among law enforcement officers and the judiciary is an obstacle to accessing
proper remedies for victims of forced labour and trafficking.'® Victims of
trafficking do not pursue such cases due to the fear that their traffickers will
bribe judges and police officers.!”® The government is accused of a minimal
effort to protect trafficking victims and, instead, relies on NGOs to identify
and assist victims.!”!

ASSESSMENT

All three countries prohibit the use of children for the purposes of slavery
and slavery-like practices in their respective Constitutions, reflecting the
seriousness of the need to prevent such forms of work for children. While
it is to be commended that this practice is prohibited in the Constitutions
themselves, it is critical that there be widespread knowledge of the
provisions of legislation. All legislation contrary to the provisions of the
respective Constitutions should be amended to align with the provisions of
the Constitutions.

In all three countries, definitions of ‘debt bondage’, ‘serfdom’ and ‘forced
and compulsory labour’ have been influenced by child slavery conventions.
All these jurisdictions outlaw the voluntary and compulsory recruitment
of children younger than eighteen years and provide extensive legislative
protection to children. In all three jurisdictions, child trafficking has been
prohibited in greater depth compared to other forms of slavery, such as
debt bondage and compulsory labour. This fact reflects the severity of the
problem and the urgency to combat this harmful practice. In compliance with
child slavery instruments, all the three jurisdictions furthermore provide for
penalties for contraventions of such laws. Such penalties may be in the form
of fines or imprisonment. Uganda, however, distinctively provides for the
possibility of the death sentence in the case of such offences.
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All three countries prohibit the use of children in forced labour, but only
South Africa prohibits the use of children in all forms of forced labour.
Uganda and Zimbabwe provide exceptions, which classify forced labour
as legal. In both Uganda and Zimbabwe, forced labour excludes work
performed for the purpose of fulfilling a sentence or an order of court, as
well as work required of any person while such person is lawfully being
detained which, though not required in consequence of the sentence or order
of court, is reasonably needed in the interests of hygiene. Both Uganda
and Zimbabwe allow forced labour in a state of emergency or calamity.
Uganda distinctively permits forced labour in order to fulfil communal
obligations. Uganda is urged to reconsider the provisions that specifically
deal with forced labour. The exceptions for forced and compulsory labour
have the potential to cause harm to children if not adequately regulated. The
legislation should be clear on communal and civic obligations; its legislation
currently undermines the prohibition of forced labour. Zimbabwe uniquely
provides for the possibility of forced labour for the purposes of parental
discipline. Zimbabwe, like Uganda, does not provide limitations on these
activities which potentially could harm children. The legislation is likely
to result in the exploitation of children because such work is ineffectively
regulated and its parameters inadequately set. Zimbabwe is urged to rectify
the inconsistency in its laws; the Constitution prohibits all forms of forced
labour whereas the Labour Act permits children to be disciplined by parents.
The Labour Act should be interpreted in line with the provisions of the
Constitution, and the legislature should revise the regulation to conform to
the Constitution.

All three countries face common challenges in implementing legislation.
In all three countries, the number of children involved in slavery and slavery-
like practices is not adequately documented, which negatively affects the
proper implementation of legislation. In all three countries, statistics on the
number of prosecutions, convictions and arrests for the use of children in
slavery and slavery-like practices are insufficiently publicised. Arguably,
if such prosecutions were publicised, it may have a deterrent effect on
potential offenders. It is advisable that these countries adopt measures
to ensure that case law involving the use of children in such practices is
easily accessible. Governments need to enhance cross-border prevention,
protection and prosecution in fighting slavery and slavery-like practices.
Member states need to devote resources to identifying and helping victims.
The international community must continue to build capacities to improve
criminal justice actions such as detecting, investigating and successfully
prosecuting cases of slavery.!”?
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In all three countries, child poverty has been the biggest instigator of the
participation of children in slavery and slavery-like practices. In the case of
South Africa, children from poor backgrounds who do not benefit from the
social-security structures resort to such work. In Uganda and Zimbabwe,
lack of adequate social-security structures leaves children with no option
other than to resort to slavery and slavery-like practices. Slavery is a complex
problem that requires complex solutions to address all its root causes.
Poverty and the lack of access to sustainable livelihood opportunities must
be addressed to minimise the vulnerability of people in slavery.!”® Poverty
could be eradicated through social protection, livelihood interventions and
access to decent work for adults. Social protection is especially vital in
helping vulnerable families to maintain a minimum quality of life, ensuring
a stable income to keep children in school as well as the health and
nutritional needs of the recipients.'’* Social protection includes all public
and private initiatives providing income or consumption transfers to poor
families with the aim of reducing their economic and social vulnerability.
Governments should increase resources that are allocated to children. In
addition, they should establish mechanisms to monitor and evaluate the
adequacy, efficacy and equitability of the distribution of resources allocated
for children. Governments should also take steps to combat corruption in
this regard.

All three countries face challenges in implementing the relevant laws.
In some cases, they lack the necessary training and resources to undertake
their task adequately. In all three countries, those who are meant to uphold
the law violate the law by subjecting children to slavery-like practices.
Members of the police are perpetrators of crime and negatively influence
the implementation of legislation. Uganda and Zimbabwe should adopt
legislation that severely punishes anyone, whether a member of the police or
military, who violates the law and uses a child for such offences. Information
campaigns for the boycotting of goods produced by means of child slavery
should be launched.'” These countries, in addition, should host seminars
and workshops that provide information to members of the community.
Governments should allow NGOs to make a positive contribution to the
effective elimination of slavery. NGOs can provide legal assistance to
children affected by states of emergency, as well as rehabilitation services
and development assistance for children caught in armed conflict.

Governments need to encourage community leaders, religious and lay
organisations to be active in making their citizens aware of the inhumane
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character of current forms of exploitation. Communities should be
informed on how to monitor the wellbeing of children, to identify and
intercept children at risk of becoming victims of slavery and to offer direct
assistance to children in need. Schools should encourage parent-teacher
associations and various other programmes, such as art exhibitions and
essay competitions, to bring home the damaging effects of slavery and its
practices. Stakeholders, in addition, should seek to interest the media—
television, radio, newspapers and magazines—to deal with the issues of
exploitation in entertainment; to enlist the help of public personalities to
promote respect for human rights and to create awareness of the problems
of exploitation.!7®

South Africa has many legislative provisions that seek to prevent the use of
children in slavery and slavery-like practises. The UN Committee of Experts
on the Application of Conventions and Recommendations (CEACR) in its
latest concluding observation, however, highlighted that current criminal
law does not address effectively all acts and activities relating to the sale
of children. South Africa should seriously consider the recommendations
of the CEACR to enhance the protection of children. Uganda, on the other
hand, has serious problems regarding the use of children in armed conflict.
It is recommended that Uganda develops and adopts measures tailor-made
to its particular problem. Furthermore, the country should comply with the
recommendations of the African Committee on the Rights of the Child.
Legislation should be precise in holding to account anyone, even government
officials, who unlawfully recruit and use children. Legislation regulating
military enlistment should be strict in relation to the documentation needed
to prove the age of a person, in order to avoid the enlistment of children
into the armed forces. It may be difficult for the government to regulate
the recruitment of children into rebel armed-groups, but it can prevent their
recruitment into its own national army.

CONCLUSION

The states examined in the research have to comply to some extent with
their obligations to prohibit slavery and slavery-like practices. In all
three countries, definitions of ‘debt bondage’, ‘serfdom’ and ‘forced and
compulsory labour’ have been influenced by child labour conventions. In
all three jurisdictions child trafficking has been prohibited in greater depth
compared to other forms of slavery, such as debt bondage and compulsory
labour. This may show the significance of the problem and the insistence to
combat this harmful practice. In compliance with child labour conventions,
all the three jurisdictions further provide for penalties for contraventions of
such laws. There are, however, some concerning traits that warrant some
legislative reformulation.
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South Africa has many legislative provisions that seek to prevent the
use of children in slavery and slavery-like practises. However, the UN
Committee of Experts in its latest concluding observation highlighted that
current criminal law does not address effectively all acts and activities
relating to the sale of children as defined in Articles 2 and 3 of the Optional
Protocol on the Sale of Children. South Africa should seriously consider
the recommendations of the CEACR to enhance the protection of children.

In Uganda, forced labour is permitted in order to fulfil a sentence
or an order of the court, and during a state of emergency or calamity.
Uganda also permits forced labour if its purpose is to fulfil communal
and civic obligations. Such a provision breeds uncertainty with regard to
the position of children, as they may be exposed to exploitative labour in
order to fulfil communal and civic obligations. There is no legislation that
clarifies the position of children in this regard or the extent and limits of
such forced labour. No available case law gives a guideline to what such
work entails. Uganda is urged to reconsider the provisions that specifically
deal with forced labour. The exceptions for forced and compulsory labour
have the potential to cause harm to children if not adequately regulated.
The legislation should be clear on communal and civic obligations; its
legislation currently undermines the prohibition of forced labour. Uganda
also has serious problems regarding the use of children in armed conflict.
It is recommended that Uganda adopt measures tailor-made to its particular
problem and comply with the recommendations of the African Committee
on the Rights of the Child. Legislation should be precise in holding to
account anyone, even government officials, who unlawfully recruit and
use children. Legislation regulating military enlistment should be strict in
relation to the documentation needed to prove the age of a person, in order
to avoid the enlistment of children into the armed forces. It is difficult for
the government to regulate the recruitment of children into rebel armed-
groups, but it can prevent their recruitment into its own army.

The Zimbabwean Constitution states that no person may be made to
perform forced or compulsory labour, but, in contravention, the Labour
Act provides that forced labour is permissible for the purposes of parental
discipline. Zimbabwe, like Uganda, does not provide limitations on these
activities which potentially could harm children. The legislation is likely
to result in the exploitation of children, because such work is ineffectively
regulated and its parameters inadequately set. Zimbabwe is urged to rectify
the inconsistency in its laws: the Constitution prohibits all forms of forced
labour whereas the Labour Act permits children to be disciplined by parents.
The Labour Act should be interpreted in line with the provisions of the
Constitution, however, the legislature should also revise the regulation to
conform to the Constitution.



