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1 Statement of the issues

Between February and March 2011, the United Nations Security Council
adopted a series of resolutions with potentially far reaching implications for
international law relating to the use of force. The Council adopted Resolution
1970 (2011) and 1973 (2011), with respect to the situation in Libya on 26
February and 17 March respectively, and Resolution 1975 (2011) with respect
to the situation in Cote d’Ivoire on 30 March. The operations in Libya to
implement Resolution 1973 were led by the North Atlantic Treaty Organisation
(NATO) while the operations in Cote d’Ivoire to implement Resolution 1975
were led by UN Operations in Cote d’Ivoire (UNOCI) assisted by French forces.1

Due to political dynamics on the Security Council, Council resort to the use of
force is notoriously rare.  This is not to say that the Council has never2

authorised force prior to 2011. Prior to the Libya and Cote d’Ivoire resolutions,
the Security Council authorised force in several cases. The Council, for
example, famously authorised the use of force against Iraq in 1990 after Iraq
invaded Kuwait.  Prior to the resolution on Iraq the Council authorised the use3
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of force against the Democratic People’s Republic of Korea in response to the
latter’s invasion of the Republic of Korea, while subsequent to the Iraq
resolution, the Security Council authorised the use of force in Somalia.4

Additionally, there has been a case of use of force authorised by the Council
ex post facto in the case of Kosovo,  as well as the controversial case of the US5

invasion of Iraq which the US (and the UK) argued had been authorised by the
Council while for most, the invasion was unauthorised.  6

Thus, while the Security Council has been reluctant to authorise the use of
force, it has done so in the past. However, the authorisation of the use of force
in Libya and Cote d’Ivoire created a buzz and talk about a new era in Security
Council practice. With the operations having been completed and the dust
settled, the purpose of this paper is to assess what, if anything, was new about
these resolutions. If, as is shown above, the use of force authorisation is not
unprecedented in Security Council practice the novelty of the Libya and Cote
d’Ivoire resolutions cannot lie in the mere authorisation of the use of force. The
relative speed with which the resolutions were adopted, while relevant from the
perspective of political theory, can also not be sufficient to explain the
international law significance of the Libya/Cote d’Ivoire resolutions.

Could it be that all the cacophony of views, positive and negative, and
excitement about Security Council action in Libya and Cote d’Ivoire were,
from an international law perspective at least, much ado about nothing? The
conclusion reached in this paper is that authorisation of the use of force in
Libya and Cote d’Ivoire pursuant to Security Council authorisation could, in
fact, have far reaching implications for the normative development of
international law, particularly in so far as it relates to the ever-growing powers
of the Council.  It is argued that the essential element that makes the7

resolutions under consideration significantly different from previous Security
Council resolutions authorising the use of force is the legitimacy of regime
change implied by the respective resolutions.

I begin in the next section by describing the background under which the
resolutions were adopted. This background includes a discussion of the powers
of the Security Council to authorise the use of force as well as the international
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law climate under which the resolutions were adopted. I then, in Section 3,
give an outline and analysis of the relevant provisions of the resolutions under
which the operations in Libya and Cote d’Ivoire were carried out. In Section
4 I consider the implications of the resolutions in the light of their
implementation. Some concluding observations are offered in Section 5.
 

2 Background

2.1 The Powers of the Security Council to authorise the use of force
The Security Council power to authorise the use of force for the purposes of
maintaining or restoring international peace and security is beyond question.  In8

order to exercise its powers, the Council has been granted a wide margin to
determine the existence of a threat to the peace, breach of the peace or act of
aggression.  Once the Council has made a determination that there exists a threat9

to international peace and security, the Council may decide what measures to
use, including the use of force, in order to restore peace and security.  10

The discretion of the Security Council, with respect to the determination of
both the existence of a threat to international peace and security and the
measures necessary to restore or maintain peace, is extremely broad.11

Nonetheless, there is a significant body of literature supporting the notion that,
as a matter of law, there are limits to the powers of the Council.  It is12

unnecessary to describe the limits on the power of the Council, other than to
say it is generally accepted that the Council’s discretion is subject to the
provisions of the Charter, in particular the purposes and principles of the UN,
and ius cogens.  For the purposes of this article it is necessary only to consider13

whether there are any parameters circumscribing the exercise of power once
a legitimate decision that there exists a threat to international peace and that
force is necessary to restore or maintain peace and security has been made by
the Council.

Article 24 of the UN Charter8
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The first point to make is that any Security Council decision to use force must
be for the maintenance or restoration of international peace and security and
must be consistent with the purposes and principles of the Charter. The
authority to use of force cannot be for another purpose, for example, a political
or economic purpose. Second, from the text of article 42, non-military
measures must be inadequate for restoration or maintenance peace before the
use of force is authorised.  14

The question of who implements a decision of the Council for the use of force
has been the subject of some discussion by a number of academics.  In article15

43 of the Charter, Member States of the UN commit to contributing armed
forces at the call of the Security Council in order to implement any article 42
measures decided upon by the Council. The commitment to provide armed
forces, however, is subject to the conclusion of special agreements.  To date16

Member States have not made available armed forces to the United Nations to
implement article 42 decisions.  Instead, to date the Council has relied on17

states, individually or collectively, to implement article 42 decisions – so-
called coalitions of the willing and able. For example, with respect to the
authorisation of the use of force against North Korea, the UN authorised the
‘unified command’ made up several states including the United States, the
United Kingdom and France to use force against North Korea.18

The reliance on these coalitions of the willing and able to use force at the
behest of the Security Council is not unforeseen by the Charter. Article 48 of
the Charter provides that any action necessary to implement decisions of the
Council ‘shall be taken by all Members of the Council or some of them, as the
Security Council may determine’.  However, as is clear from this provision,19

there is still a requirement for the Council to ‘determine’. Questions about the
legitimacy of the use of force by states authorised by the Council, but not
operating under the command and control of the Council, have thus been
asked. Frowein, for example, adopts the view that military enforcement action
under chapter VII of the Charter ‘is action by and under the control of the’
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Council – thus military action undertaken by actors other than the Council does
not amount to action under article VII.  Orakhelashvili notes that in practice20

such forces of the willing and able are controlled by the Permanent Members
of the Council.  He further opines that the Security Council, when authorising21

member states to use of force under article 42, should ensure ‘full compliance
with the purposes and principles of the United Nations Charter’.  Moreover,22

he observes that any action to give effect to an article 42 decision of the
Charter should be ‘exercised under [the Security Council’s] overall authority
and control’ otherwise it would be ‘ultra vires’.  23

The reason for the necessity of Security Council overall control over operations
undertaken under article 42 is clear. When the Council acts under article 42 it
does so on behalf of the community of states and the military operations
undertaken pursuant to Council decision amount to a collective use of force.24

A complete delegation of the powers of the use of force conferred by the
Charter would cease to be truly collective.  There is some convergence of25

views, however, that the prohibition of complete delegation cannot prevent the
Council from authorising a state or a group of states from implementing its
decision to use force. The balance is aptly described by de Wet:

the authorization of one single state by the Security Council to use force can
reflect the collective will of the Security Council only if and to the extent that
the Security Council as a collective entity retains overall control of the military
operation. Anything less would allow the Security Council to absolve itself from
its collective responsibility and in effect would allow member states to decide
individually how and when to use force …. This would also open the door to
abuse by states who claim to be acting on behalf of the United Nations whilst
(exclusively) pursuing their own national interests.26
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The critical question thus becomes what is the permissible level of delegation
and how much control must the Council retain – the constitutionality
requirement. For Blokker, the main question is whether the Council delegated
responsibility.  Where the Council gave the implementing state or states ‘more27

or less a carte blanche’ or a ‘wide margin of discretion’, in the analysis of
Blokker, such an authorisation would amount to delegation of responsibility and
would therefore go beyond permissible delegation.  He suggests, on the basis28

of Security Council practice, three tests for necessary Security Council control.29

First, the mandate authorising states to implement decisions to use force should
not be overly broad. An authorisation to use force with the objective only to
restore international peace and security would not be sufficiently narrow.
Secondly, the mandate should be limited in time. Thirdly, there should be an
obligation on the authorised states to report to the Security Council
comprehensively on the implementation of the mandate. These indicators, as I
read them, are not meant to be cumulative but rather are factors to be considered
together when assessing whether the delegation in question is valid.

De wet advances similar requirements for determining whether the Council has
sufficient command and control to meet the Charter requirements. First, she
suggests that the authorisation to use force has to be explicit.  This can be30

done by simply using the language of article 42, ie, ‘use all necessary means’.
The second requirement she proposes is that the Council should ‘specify
clearly the extent, nature and objective of the military action’.  Otherwise, she31

observes, states will have an opportunity to use force for ‘potentially limitless
objectives’.  In this respect, she suggests that ‘broad or vague language’32

should be interpreted restrictively.  Finally, she argues, there should be an33

obligation on the authorised states to report regularly.34

De Wet also considers that authorisation should be deemed to have expired
where the operation in question no longer enjoys the overall support of the
Council as a collective entity.  Taking into account the veto, she suggests that35
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this would be the case, in the first instance, where more than half of the
permanent members no long support military action, even if a resolution
ending the operation would be impossible due to the possibility of a veto.  The36

second situation identified by de Wet in which military action would be
deemed to no longer enjoy the support of the Council and therefore no longer
authorised under article 42 is where the action is supported by less than half of
the Council members, ie, where the continued military action is only supported
by seven or less members of the Council. It is not clear why the majority
required to keep operation authorised is not the same majority required to
authorise Security Council action under article 42 in the first place, ie, nine.
Nonetheless, that inquiry, while an interesting food for thought, falls beyond
the scope of this article. What is important to note, however, is the general
theme of the necessity of Security Council ‘ownership’ over any operation to
implement Council resolution authorising the use of force. 

2.2 Climate under which resolutions were adopted: A value-based
international law

The Libya and Cote d’Ivoire resolutions were both adopted at a time when
international lawyers are understandably concerned with the infusion of values
into international law.  These values, Sands suggests, can be traced back to the37

Atlantic Charter and include the prohibition on the use of force, inalienable
rights of all members of the human community and economic liberalisation.38

They include ideals of human rights, democracy, good governance and the rule
of law.  Jouannette, commenting on the development of this new international39

law, sees human rights as being ‘clearly emblematic of the new legal
humanism’ embodied in the new international law.  40

This new, value-based international law, stands in opposition to the state centered
system of traditional international law based on the preeminence of sovereignty.41

Ibid. While this is sensible, given the power relations in the Council, and particularly the fact36

that the P3 have traditionally been the bloc that has sought to rely on art 42, this situation is
unlikely to arise.
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However, the traditional state-centered model of international law is still alive
and well. As Jouannette describes, what we have currently is a 

more multiform and complex law, characterized by greater solidarity, which still
flirts with this ideas of sovereignty while at the same seeking to surpass it in
favor of a common good [and in which] the goal of international law is no
longer merely to respect the freedom of states but also the promotion of this
common good.42

Similarly Jones, Pascual and Stedman speak of the emergence of ‘responsible
sovereignty’, which recognises the continued significance of sovereignty while
expressing the notion that sovereignty carries with it responsibilities.  The43

interaction between this new, value-based international law, concerned with the
common good, on the one hand, and, on the other hand, the traditional state-
centric model of international law concerned with the preservation of sovereignty
of states is reflected in, for example, the tension between the Responsibility to
Protect principle (or its previous incarnation, humanitarian intervention) and the
principle of non-interference in internal affairs.  Whereas, under traditional44

international law, where sovereignty is a holy cow, a state retained exclusive
jurisdiction over persons under its jurisdiction and control, under the new value-
laden vision of international law the treatment of persons by a state is no longer
the domain of internal affairs. The new international law gives prominence to
concepts such as Responsibility to Protect and the Protection of Civilians and
allows the limitation of sovereignty to serve these norms. 

It is necessary to digress here and say a few words about the Responsibility to
Protect and the Protection of Civilians – two concepts at the heart of the Libya
and Cote d’Ivoire resolutions. The Responsibility to Protect principle was
endorsed by world leaders in 2005.  Intervention by the international45

community to protect people against atrocities in cases where the state failed
to do so (with or without the consent of the state) is the third pillar of the
Responsibility to Protect – the first being the responsibility of the state to
protect its people against such atrocities and the second being the duty of the
international community to assist the state to enable it to meet its
responsibility.  This third pillar, which calls for the international community46
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to intervene when the state fails to do so, very much reflects the idea that the
international community cannot sit idly by while mass atrocities, such as
genocide and crimes against humanity are being perpetrated and in that way
embodies the new international law referred to above. The Protection of
Civilians is a related but distinct principle. While Responsibility to Protect can
apply outside the context of conflict, Protection of Civilians is applicable
specifically to conflict situations and, primarily, in the context of peace-
keeping.  Both principles, though, are concerned with ensuring the protection47

of communities from atrocities and place a responsibility on the international
community to ensure such protection where the state (or any other party to a
conflict) fails to do so. In this respect, they both reflect the new ‘legal
humanism’ that Jouannette was speaking of.  While there has been much48

excitement about these principle, particularly in academic circles, they have
been hotly contested within the United Nations by those who see them as a tool
to erode the principle of sovereignty.  49

In the context of the Security Council and the use of force, the tussle between
the new humanism and sovereignty described above, raises the question
whether the use of force can be authorised for a purely domestic conflict.  For50

Dugard, it goes without saying that a ‘purely internal situation’ involving
human rights violation constitutes a threat to international peace and security.51

Orakhelashvili adopts a more cautious approach.  He states, as a starting point,52

that the Council authority under chapter VII is not limited to inter-state wars
nor is it limited to military conflicts.  He recognises, however, that the53

presence of an international dimension ‘provides the starting point to clarify
the objective criteria for’ determining whether there is a threat to international

See Welsh (2011) ‘Civilian protection in Libya: Putting coercion and controversy back into47

RtoP’ [year] 25 Ethics And International Affairs 255 at 257. See for operational issues relating
to protection of civilians, Stian Kjeksrud and Aasland Ravndal ‘Emerging Lessons from the
United Nations Mission in the Democratic of Congo: Military Contributions to the Protection
of Civilians’ (2011) 20 African Security Review 3. 

Note 39 above.48
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to the United Nations during the debate on Responsibility to Protect on 23 July 2009 in the
General Assembly where he stated that there are still concerns that the principle could be
misused to ‘legitimize unilateral coercive measures, or intervention in the internal affairs of the
state’ (on file with author). The Ambassador of Iran, during the same meeting, cautioned that
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the General Assembly adopted a resolution which simply took ‘note of the report of the
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peace and security.  Internal wars and changes of governments, he asserts, are54

not proper subjects of concern for the Security Council.  However, he accepts55

that some ‘domestic situations may well have international implications’.  It56

is these situations that the Council could properly concern itself with.
Precisely, when a domestic situation will have international implications is
difficult to say but the Council has a wide discretion to make such a
determination. 

Security Council Resolution 418 (1977) on South Africa is often used as an
illustration of Council action in purely internal matter.  However,57

Orakhelashvili observes that the Council’s decision was based, in part, on
South Africa’s military build-up and its persistent acts of aggression against in
neighbours.  Nonetheless, the clear tendency of the Council to act in situations58

with little, if any, international implications cannot be denied. Arguably this
is due to the new vision of international law, whose concern is not only the
protection of state sovereignty, but the pursuit of the common good including
the protection of human rights.  59

3 Security Council Resolutions on Libya and Cote D’ivoire

3.1 Building the case for the use of force in Libya and Cote d’Ivoire
Resolution 1975 authorising the use of force in Cote d’Ivoire takes place
within a larger context of instability. The more immediate cause of the conflict
leading to the adoption of resolution 1975 was, however, the disputed elections
of November 2010. While the Independent Electoral Commission announced
that Ouattara had won the elections by a margin of around nine percent, the
Constitutional Council decided that the elections had in fact been won by the
incumbent, Gbagbo. On the same day that the Constitutional Council made its

Ibid.54
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conflicts are accepted as having an international dimension.
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announcement, the Special Representative of the Secretary-General (SRSG) in
Cote d’Ivoire, Choi, certified the results of the Electoral Commission and
declared Ouattara the winner.

Legally, the events described above raised a number of questions. The main
question revolved around who had the mandate, under the law, to declare the
winner of the elections. For some, the answer was simple and lay in Security
Council resolution 1765 which authorised the SRSG to ‘certify that all stages
of the electoral process provide all the necessary guarantees for the holding of
open, free and fair transparent elections in accordance with international
standards’. It was argued that the mandate to certify the elections under
Resolution 1765 suggested that the declaration of the SRSG was final and
consequently that Ouattara was the rightful winner of the elections. 

On the other hand, others pointed to the constitutional framework in Cote
d’Ivoire, which, if followed to the letter, would suggest that the declaration by
the Constitutional Council of Gbagbo as the winner was final and binding. The
Constitution of Cote d’Ivoire provided that all disputes concerning the
elections are decided upon by the Constitutional Council and that the
Constitutional Council ‘proclaims the definitive results of the presidential
elections’.  The objectively correct interpretation of the electoral laws – if60

there is such a thing – is neither here nor there for the purposes of this paper.
The point is that the law governing the elections was complex, involving an
interaction between international law in the form of Resolution 1765 and
domestic law of Cote d’Ivoire, and open to several interpretations.
Nonetheless, on the basis of the certification of the elections by the SRSG, the
‘international community’, including the Security Council, the Economic
Community of West African States and the African Union declared Ouattara
the winner of the elections and called for Gbagbo to relinquish power.  61

The political impasse between Gbagbo and Ouattara that followed the disputed
election results led to conflict and violence between forces loyal to the leaders
resulting in civilian casualties. In response, prior to the adoption of Resolution
1975, the Council adopted two Press Statements.  The Press Statements called62

upon Gbagbo to ‘respect the outcomes of the elections’ and to relinquish power
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to Ouattara and expressed concern about attacks on civilians and peacekeepers.
Importantly the Press Statement of 3 March urged the UN Peacekeeping
Operation in Cote d’Ivoire to use ‘all necessary means’ to implement its
mandate. The adoption of Resolution 1975 was thus the culmination of
rhetoric, based on the protection of civilians and the responsibility to protect,
that had been building up in the Council. 

While there was a chorus of voices calling for tough Security Council action
against Gbagbo, a minority, whose voices were drowned out, called for dialogue
between Gbagbo and Ouattara and a political process to secure peace.  The63

argument pushed by this minority of voices was twofold. First, the outcome of
the election was, at best, inconclusive. Second, it was argued that a sustainable
peace could only be achieved through dialogue and a political process. Indeed,
before the adoption of Resolution 1975, the AU established a High Level Panel
for the Resolution of the Crisis in Cote d’Ivoire to formulate a comprehensive
solution.  The High Level Panel presented a ‘political solution’ to the AU,64

which was endorsed by the AU Peace and Security Council.  The content of the65

‘political solution’ was never made public – although the word was that it
involved some sort of power-sharing. In the course of the frantic back and forth
of the AU leaders trying to sell the deal to Ouattara and Gbagbo, Resolution
1975, authorising the use of force in Cote d’Ivoire, was adopted. 

The Libyan use of force resolution, Resolution 1973, was adopted under
different context in that while the situation precipitating Resolution 1973
occurred in the context of the so-called Arab Spring and not as part of a wider
conflict that the Council had been previously seized with. The uprising against
Gaddafi and the brutal manner in which he attempted to quell the uprising
resulted in worldwide condemnation.  The Arab League, on 22 February,66

decided to suspend Libya from participating in future meetings. On 25
February, NATO met to discuss possible NATO action in Libya. On the same
day the EU agreed on a sanctions package for Libya. The Human Rights
Council met on 25 February and decided to establish a commission of inquiry
into the human rights abuses in Libya.67

In the afternoon of 25 February, the US delegation circulated a draft resolution
on the situation in Libya. Amazingly the resolution imposing targeted sanctions
and referring the situation in Libya to the International Criminal Court for

On the Security Council these voices included South Africa, India, Brazil, China and Russia.63

See, eg, the AU Peace and Security Council Communiqué of 28 January 2011.64

See par 7 of the AU Peace and Security Council Communiqué PSC/AHG/COMM(CCLCV)65

of 10 March 2011. 
For a breakdown of developments in the Libya conflict see Security Council Report’s updates66

available at http://www.securitycouncilreport.org.
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investigation was adopted on in the early evening 26 February – amazing
because of the swiftness of the action. International condemnation of the Gaddafi
regime continued with the adoption by the General Assembly of a resolution
suspending Libya from the Human Rights Council.  On 12 March, the Arab68

League called on the Security Council to impose a no fly zone over Libya to
prevent Gaddafi from using aircrafts to target civilians. The UN Security Council
resolution authorising the use of force against Gaddafi, in order to protect to
civilians, was adopted on 17 March 2011. In a period of just over a month, the
Council had moved with astonishing speed to respond to the atrocities committed
by Gaddafi by authorising the use of force to protect civilians. 

While public opinion against Gaddafi’s attacks on his own population was
unanimous, not everyone supported the use of force as the solution to the Libya
problem. Brazil, Russia, China, India and Germany all abstained from the vote
on Resolution 1973. The German Permanent Representative, explaining his
country’s decision to abstain from the vote said the aim of Council action
should be ‘political transformation of Libya’ which required stopping the
violence and starting ‘a true political process.’  In explaining India’s vote, The69

Deputy Permanent Representative stated that India ‘deplore(d) the use of force’
which, he said, was ‘unacceptable’ while also stressing the importance of
political efforts to address the situation.  Important, and directly linked to the70

question of the Council’s command and control of authorisation, the Indian
Ambassador added the following:

We also do not have clarity about details of the enforcement measures,
including who will participate and with what assets, how these measures will
exactly be carried. It is of course important that there be full respect for the
sovereignty, unity and territorial integrity of Libya.

The Brazilian statement expressed fear that the use of force authorised by the
Resolution could ‘change the narrative in ways that may have serious
repercussions’ and also expressed doubt as to whether the use of force will lead
to the ‘realization of our common objective’.  Russia also asked questions71

about would be the ‘rules of engagement’ and ‘what limits on the use of force
would there be’.  The Russian Permanent Representative expressed the view72

that the text of Resolution 1973 could ‘open the door to large-scale military
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intervention’. The statement of South Africa, which did vote in favour of the
resolution, was of particular interest. The South African Permanent
Representative explained that South Africa supported the resolution with
necessary caveats, rejects ‘any foreign occupation or unilateral intervention
under the pretext of protecting civilians’ and expressed the hope that the
resolution would be ‘implemented in full respect for both its letter and spirit’.

As with the situation in Cote d’Ivoire (and perhaps more so), the African
Union sought to find a political solution to the situation in Libya and, for this
purpose, established an Ad Hoc High Level Committee on Libya.  The73

Committee’s efforts sought, inter alia, a process that included Gaddafi’s
‘commitment to an inclusive dialogue process with the participation of the
Transitional National Council’ as well as ‘his acceptance of not being part of
the negotiation process’.  74

 
3.2 The main elements of the Resolutions
Resolution 1970 does not authorise the use of force and its main elements were
the referral of the situation in Libya to the ICC, an arms embargo, a travel ban
and an assets freeze on certain individuals and entities in Libya. However, the
general tenets of the argument for the use force were already apparent in the
negotiations leading up to the adoption of the Resolution 1970. 

The final preambular paragraph of Resolution 1970 specifies that the resolution
imposes article 41 measures, ie, non use of force measures. Furthermore,
operative paragraph 26 of the resolution, on humanitarian assistance, is very
specific about the kinds of humanitarian and related measures intended. In
particular, it only calls upon states ‘to facilitate and support the return’ of such
assistance. In the original text, however, the final preambular paragraph did not
specify that the measures being taken were taken under article 41, thus leaving
open the possibility of interpreting the resolution as authorising military
operations. Moreover, operative paragraph 25 of the original text (the
predecessor to operative paragraph 26), authorised member states to 

Adopt all necessary measures to enable the return to Libya of humanitarian
agencies and to secure the prompt and safe delivery of humanitarian assistance
to those in need (emphasis added). 

As previously drafted, and without the express reference to article 41, operative
paragraph 25 (the predecessor to operative paragraph 26) implies the
authorisation of the use of force to enable the return of humanitarian assistance.

See, eg, par 3 of AU/Dec 385(XVII) in which the AU reiterates that ‘only a political solution73

will make it possible to fulfill the legitimate aspirations of the Libyan people’. 
See AU Proposal to the Libyan Parties for a Framework Agreement on a Political Solution to74

the Crisis in Libya (on file with author).



It was at the insistence of a few delegations, with fierce resistance from the
sponsors of the resolution, that the caveat in the preamble expressing that the
resolution only authorised article 41 measures was inserted and that operative
paragraph 26 was redrafted to exclude the ‘all necessary measures’ language.
This may suggests that the intention to use force was present even before
Resolution 1973 was negotiated.

The main elements of Resolution 1973 are in operative paragraphs 4 and 8.
Operative paragraph 4 provides that the Council authorises 

member states that have notified the Secretary-General acting nationally or
through regional organizations or arrangements, acting in cooperation with the
Secretary-General, to take all necessary measures, notwithstanding paragraph
9 of resolution 1970, to protect civilians and civilian populated areas under
threat of attack in [Libya] ….while excluding a foreign occupation force of any
form on any part of Libyan territory ..

Paragraph 4 also requests states taking such measures to report on the measures
they have adopted. In operative paragraph 6, the Council bans all flights over
Libyan airspace in order to protect civilians. Operative paragraph 8 then
authorises states, also with the requirement to make notifications, to ‘take all
necessary measures measure’ to enforce the no-fly zone instituted in operative
paragraph 6.

A few points can be made about the use of force in resolution 1973. First,
consistent with previous use of force provisions, the use of force is not to be
exercised by the Council or under the Council’s operational control but rather,
the resolution authorises a ‘coalition of the willing and able’ to use military
action in Libya. The second point to make is that the objective of the use of
force, both in operative paragraph 4 and operative paragraph 8 is spelt out as
being for the protection of civilians. That the purpose of the resolution is the
protection of civilians is clear from the preambular paragraphs in which the need
to protect civilians and the responsibility to protect Libyans are omnipresent.75

Indeed the theme of Responsibility to Protect and Protection of Civilians is
equally reflected in Resolution 1970.  Moreover, the explanation of votes of76

delegations supporting the resolution all raise the Responsibility to Protect and
the Protection of Civilians as the basis for their support of the resolution.  77

See, eg, the 3rd preambular paragraph which expresses grave concern at the ‘heavy civilian75

casualties’; the fourth preambular paragraph reiterates the responsibility of the Libyan
government to protect its citizens and that the responsibility of parties to a conflict to protect its
civilians; and in preambular paragraph the Council expresses determination to ‘ensure the
protection of civilians’. 

See, eg, preambular par 9 of UN Security Council Resolution 1970.76

See statements of France, Lebanon, the United Kingdom, Bosnia and Herzegovina, Colombia,77

Portugal, Nigeria, South Africa and the United States on the adoption of Resolution 1973.



The responsibility to protect and the protection of civilian themes are
continued in Resolution 1975 pertaining to Cote d’Ivoire. In operative
paragraph 6 of Resolution 1975 the Council reiterates the mandate given to
UNOCI ‘to use all necessary means … to protect civilians under imminent
threat of physical violence … including to prevent the use of heavy weapons
against the civilian population’. Again, that the authorisation to ‘use all
necessary means’ is for the protection of civilians is confirmed in operative
paragraph one as well as several preambular paragraphs.78

Resolution 1975, however, is different from resolution 1973 in several
significant ways. First, resolution 1975 authorises UNOCI, a UN mission, and
not ‘member states’ to use force. Second, even before Resolution 1975,
UNOCI had been authorised to use all ‘necessary means’. Operative paragraph
16 of resolution 1933 (2010), for example, already provides UNOCI with the
mandate to protect civilians while operative paragraph 17 authorises UNOCI
‘to use all necessary means to carry out its mandate’. The only significant
addition in Resolution 1975 is the secondary purpose ‘including to prevent the
use of heavy weapons against civilian populations’. Resolution 1975, in
addition to the protection of civilians theme, also contains elements
recognising Ouattara as the winner of the November elections.  Finally, the79

ambiguous, but ever present role of French forces in UNOCI mandate, though
not referred to in Resolution 1975, cannot be ignored. Paragraph 3 of
Resolution 1964 requested French forces to assist UNOCI in the execution of
its mandate.  80

4 Implementation of the Resolutions and regime change

The first question that arises with respect to Resolution 1973 is whether the
resolution builds in sufficient control to meet the constitutionality requirement
identified above, ie, whether the delegation to the coalition of the willing and
able is permissible delegation. The second and third of Blokker’s test are
easiest to dispense with. With respect to the duty to report as an element of
Council control, the resolution creates a duty to report to the Security Council
through the Secretary-General. With respect to Blokker’s second indicator, ie,
time limit on the authorisation, the resolution does not provide for a time limit.
However, as can be concluded from de Wet’s analysis, there is close link
between the objective of the military operation and the time limit.  De Wet81

argues that a time limit can be deduced from the purpose of the authorising
resolution – this she refers to as ‘functional limit’.  In other words, as I82

Paragraph 1 expresses concern at recent escalation of violence and demands an end to the78

violence against civilians. See also preambular par 9.
See par 1 of Resolution 1975; see also the 5th  preambular paragraph. 79

See also par 10 of Resolution 1967 (2010) and par 9 of Resolution of 1967 (2011).80

De Wet n 11 above at 270.81
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understand the argument, where the purpose has been achieved, the
authorisation should cease to exist. Whether the Council exercises sufficient
control or command of the operations authorised in Security Council
Resolution 1973 is thus largely dependent on the objective. Thus, applying
Blokke’s factors, if the authorisation is overly broad then the authorisation is
ultra vires.  Applying the same logic, de Wet suggests that the resolution83

should ‘specify clearly the extent, nature and objective of the military action’.84

The purpose of the use of force in Resolution 1973 is quite clearly stated as the
‘protection of civilians’. Thus the purpose is neither overly broad nor is it
unclear. While the objective in Resolution 1973 is expressed with sufficient
clarity in the text, questions have been asked about whether implementers have
stuck to the originally ‘intended mandate’. Already, at the adoption of the
resolution a number of the abstaining delegations raised questions about the
actual purpose.  Subsequent to the adoption, a number of actors, including,85

South Africa, which had voted in favor of the resolution, questioned whether
the military operation was being conducted consistently with the ‘letter and
spirit’ of resolution 1973.  86

Those that questioned the implementation of the resolution argued that NATO
operations in Libya went beyond the protection of civilians and, in fact, were
designed to oust Gaddafi.  The concerns about the implementation of the87

resolution were not completely unfounded. There were sufficient reports in the
news media to at least suggest a prima facie case that the sole purpose of the
NATO operation was not the protection of civilians but that the ousting of
Gaddafi was, at the very least, a secondary objective.  Information gleaned88

Blokker n 15 above at 561.83

De Wet n 11 above at 269. 84
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PSC/MIN/COMM.2 (CCLXXV) of 26 April which, inter alia, ‘stresses the need for all
countries and organizations involved in the implementation of Security Council Resolution 1973
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Foreign Minister of Russia, Sergei Lavrov, is also quoted as saying ‘The Security Council has
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See Filipovic ‘UN Security Council not pushing regime change, Lavrov Says’, available at
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African Government on Developments in Libya of 2 May 2011 which ‘reiterates that Resolution
1973 must be implemented in letter and spirit, without giving and (sic) that there are other
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from reports suggested that NATO airstrikes were not solely for the purpose
of protecting civilians but rather were meant to weaken Gaddafi to enable a
smoother path for the rebels.  89

In what seems a near admission of an objective of regime change, a New York
Times article reported that NATO was planning increased attacks on resources
that Gaddafi ‘uses to maintain his grip on power’.  In that same report a ‘US90

official’ is quoted as saying that the NATO operations were intended to ensure
that Gaddafi ‘knows that there is war going on’.  The heads of state and91

government of France, the United States and the United Kingdom, the primary
sponsors of Resolution 1973, certainly seemed to suggest that a necessary step
in the protection of the Libyan people was the ousting of Gaddafi.  Indeed,92

Merdad Payandah suggests that while regime change may have not been a
legitimate goal of the resolution, it may have been ‘a legitimate consequence’
of protecting civilians.  93

Events surrounding the circumstances of Gaddafi’s death also seem to point to
this conclusion. First, from all accounts Gaddafi was captured by the rebel
fighters after his fleeing convoy was attacked by US drones and NATO bombs,
ie, he was not attacking civilians and therefore attacks leading to his death
could not, strictly speaking, be said to be carried out ‘for the protection of
civilians’.  Secondly, the fact that the declaration of the end of the operation94

and its description as successful came after the capture and killing of Gaddafi
also suggests that his ouster was the objective of the operations. What cannot
be denied is that NATO was actively assisting the rebel movement whose sole
purpose was to remove Gaddafi from power. 

The French decision to arm the rebels intent on ousting Gadaffi similarly
suggests a regime change motive.  Similarly, the United Kingdom had stated95

that it would be supplying the rebels with military equipment such as body

See Burns ‘With help from NATO, Libyan rebels gain ground’ available at http://www89

.nytimes.com/2011/05/10/world/africa/10Libya.html?pagewanted=all (accessed 7 January
2012), which amongst many others stated that the NATO airstrikes were ‘weakening [Gaddafi]
to the point that a ground attack was possible’.
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armor, uniforms and communications equipments.  The consistency of the96

supply of weapons to the rebel movement with the arms embargo instituted by
Security Council resolution 1970 was questioned in Security Council meetings
by, inter alia, some Council members.  The French argued that the supply of97

arms to the rebels was permissible under paragraph 4 Resolution 1973 which
provides that ‘all necessary measures’ were authorised ‘notwithstanding
paragraph 19 of resolution 1970’, ie, that the supply of weapons was
permissible if it was intended to aid in the protection of civilians. Whatever the
proper legal interpretation of paragraph 4 of Resolution 1970, the supply of
arms to the rebels certainly implies that NATO forces had taken sides in the
Libyan conflict. The accusation that through NATO action, the UN had taken
sides, was made very strongly by the South African President, Jacob Zuma,
during the general debate of the 66th session of the General Assembly:

We should defend the independence and impartiality of the UN […] The UN
should never take sides in any conflict but should always maintain its
impartiality.  98

With South Africa joining the abstaining states (Russia, China, Brazil, India
and Germany) and expressing disapproval at the operation, the support for the
resolution stood at only nine – the bear minimum for the adoption of a chapter
VII resolution.  In any event, by De Wet’s proposed standard requiring only99

a simple majority of the full Council for the continued validity of the
authorisation, ie, eight members, the NATO operation would certainly continue
to have the support of Council as an entity. This being the case, then regime
change agenda of NATO would have, at the very least, the blessings of the
Council if not its endorsement.  The operations of NATO in Libya can be100

said to have been acknowledged and accepted by the Council within the
meaning of article 9 of the Draft Articles on the Responsibility of International
Organisation – the attribution of conduct here is irrespective of the wrong-
fulness or not of the operation.  The NATO operations were discussed101
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frequently in the Council and at no point did the Council as an entity express
concern with the operation. Moreover, on the successful unseating of Gaddafi,
the Council adopted resolutions which, inter alia, eased the arms embargo and
assets freeze established by Resolution 1970 and terminated the use of force
provisions in Resolution 1973.  102

The authorisation of military force in Cote d’Ivoire, leading to the ouster of
Gbabgo does not raise question about the command and control in the same
way as the operation in Libya because in Cote d’Ivoire it was UNOCI, a UN
operation that was authorised to use force, although French forces already
possessed the mandate to provide assistance to UNOCI.  As the forces103

authorised to use force were under UN control, the constitutional question of
whether the mandate amount to permissible delegation does not arise.

Even without the ‘command and control’ issue, the Cote d’Ivoire operation
leading to the fall of Laurent Gbagbo was not without controversy. Early on
the morning of 11 April 2011, after the capture of Gbagbo, two main narratives
were advanced to explain the role of French and UN forces in Gbagbo’s
capture. In the one narrative Gbagbo had been captured by French Special
Forces and handed over to forces loyal to Ouattara.  This narrative had104

special resonance as it came both from Gbagbo and Ouattara sources.  In105

another, slightly more ambiguous report, it is stated that Gbagbo ‘had been
arrested by Ouattara’s forces backed by the United Nations and the French
Military’  (emphasis added). The French and the UN sought to present a106

different narrative. In this narrative, the capture of Gbagbo was effected by
Ouattara’s forces and not the French or UNOCI forces.  This narrative sought107

to capture the role of UNOCI and French forces within the strictures of
Resolution 1975, ie, strictly for the protection of civilians and prevention of the
use of heavy weapons. The day after the arrest of Gbagbo, the French Foreign

See UN Security Council Resolution 2009 (2001) and UN Security Council Resolution 2016102

(2011).
See par 3 of UN Security Council Resolution 1964 (2010).103
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Minister stated that the ‘UN and France wanted the Security Council
resolutions implemented: nothing more, nothing less’.  He went on to state108

that it ‘was President Ouattara’s army, the Republican Forces of Cote d’Ivoire,
that subsequently intervened, entered the bunker and seized Mr Gbagbo’.109

What is clear, even under the second UN/French narrative, is that French and
UN bombardment of Gbabgo weakened him significantly, enabling Ouattara’s
forces to move in.  Alain le Roy, the head of UN peacekeeping operations is110

reported as saying that the UN/French strikes on Gbagbo may have ‘helped
clear the way for his rivals to storm the residence’.  The statement of the US111

President, Barack Obama, to the 66th session of the General Assembly,
extolling the growth in maturity of the UN, suggests that Gbagbo’s refusal to
cede power was motivating factor in the call to action:

One year ago, the people of Cote d’Ivoire approached a landmark election. And
when the incumbent lost, and refused to respect the result, the world refused to
look the other way.  112

As with the Libyan operation, the attacks on Gbagbo’s compound leading to his
arrest, suggests either an effort to oust him, or at the very least, offering assistance
to those determine to oust him. What should be pointed out is that resolution 1975,
by including the calls and demands for Gbagbo to relinquish power would, at least
comparatively, make the intention to remove Gbagbo more consistent with the
text of resolution. Nonetheless, whatever one accepts the results of the November
elections to be, the constant calls by the UN Security Council on Gbagbo to cede
power, suggests that he still held power in Ivory Coast and that the operations by
the French and UNOCI forces contributed to his ouster.

The operation in Libya by NATO and the attacks on Gbagbo’s compound by
French and UNOCI troops are both cases in which UN Security Council action
led to regime change. While the Council has previously authorised the use of
force to reinstall a democratically elected government removed from power by
force,  Security Council decision to institute, explicitly or implicitly, the113
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removal of governments from power is novel. The reluctance of the
implementing powers, NATO, UNOCI and French forces, to accept credit for
the victories of the ‘rebel forces’ in Libya and Cote d’Ivoire may also indicate
the uncertainty, on the part of both the Council and the powers implementing
these resolution, as to the legality of such regime change as a motive for
Council actions, even where the governments deposed have committed the
kinds of atrocities against their people as those committed by the Gaddafi and
Gbagbo regimes.

In analysis of the actions implementing Resolutions 1973 and 1975, Henderson
considers these questions and makes a number of comments.  First, he seems114

to be of the view, as am I, that the implementers of the resolutions deemed
regime change to be part of the operation.  For example, analysing the115

provision of arms and other assistance to the rebels in Libya, he states that it
is difficult to see how assisting the rebels ‘does anything other than assisting
them in winning the civil war and changing the political leadership of the
country’.  Further, after a lengthy analysis, he states that the message that the116

implementers of resolution 1973 ‘appear to be conveying is that regime change
is the only method of achieving the goal of compliance’ with the resolution,
although it is not the goal itself – an invocation of what Payandeh refers to as
the ‘legitimate consequence of measures’ for the protection of civilians.117

More definitively, he asserts, ‘it became clear over time that regime change in
both [Libya and Cote d’Ivoire] was the ultimate goal’.  Henderson’s analysis,118

of course, is concerned with interpretative questions, and he seems to conclude
that it is possible to interpret the text as permitting regime change. Similarly,
Payandeh, concludes that while text of resolution 1973 does not explicitly
mandate regime it was not specifically excluded.  In particular, he argues that119

measures envisaged in the resolution included any measures that were
necessary even if they promoted regime change.  My conclusion is based, not120

on the texts, but rather on the fact that throughout, the operation had the
support of the Security Council as an entity – in a sense that through
acquiescence, the Council acquired ownership of the operation. As such, the
operation is attributable to the Council and the interpretation accorded to the
resolutions by the implementers, became the interpretation of the Council and
could legitimately be read into the resolution. 

See Henderson n 97 above at 769. Henderson’s analysis is concerned more with interpretative114
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The notion that Security Council resolutions, through their implementation,
implied a regime change raises some questions about the future development
of international law. First, can it be expected that the Security Council would
adopt more resolutions authorising force for the protection of civilians in cases
of internal conflict? Second, can the protection of civilians or responsibility to
protect be read to imply the removal of a government or leader not complying
with these principles? In other words, is it plausible to argue that the removal
of Gaddafi and Gbagbo were necessary for the protection of civilians – the
conflation of responsibility to protect/protection of civilians with regime
change described above?  Third, it raises the question whether, in a future121

resolution, the Security Council could expressly provide for regime change.
Finally, all these questions should lead the international lawyers to ponder
whether, beyond the theoretical ‘principles and purposes’ and amorphous ius
cogens, there are, or can ever be, any (real) limits to the power of the Security
Council.  Can, for example, the Council legitimately determine that the122

maintenance of international peace and security requires the removal of one
government and the installation of another? If so, what is to stop the Council
from determining that the maintenance of international peace and security
requires the adoption of particular economic policies (a far less invasive
measure than regime change and yet intuitively more problematic)? The
question is particularly significant taking into account the not-so-gradual
erosion of the international/domestic divide alluded to above.

To be true, the link between regime change and the responsibility to
protect/protection of civilians principle also raises political questions. It raises
the question whether those who oppose the development of these principles
would seize upon a purported over exuberance in the implementation of the
resolutions to retard the further development and acceptance of the principles
into mainstream international law. We have already witnessed areluctance on
the part of some Council members to adopt a 1970-type resolution for fear that
it would lead to a 1973-type scenario – once bitten twice shy.  South Africa,123

for example, specifically referred to the fact that recent ‘Security Council
resolutions have been abused and their implementation far beyond the
mandate’ and expressed fear that the draft resolution on Syria was ‘a prelude
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Russia and China vetoed a draft resolution, S/2011/612, threatening sanctions if the Syrian123

Government did not comply with demands. India, Brazil, South Africa and Lebanon all
abstained from the vote. 



to further action’ – what is pejoratively termed the Libya hangover.  The124

Russian statement was more forthright:

The situation in Syria cannot be considered in the Council separately from the
Libyan experience. The international community is alarmed by statements that
compliance with Security Council resolutions on Libya on the NATO
interperetation is a model for future actions of NATO in implementing the
responsibility to protect.125

5 Conclusion

The present article, without seeking to pass judgment on the lawfulness of
Security Council resolutions in question or their implementation, argued that
the resolutions adopted in March 2011 pertaining to Libya and Cote d’Ivoire
were legally significant. The legal significance of resolutions 1973 and 1975
lay not in that they authorised force or even that force was authorised in what
were wholly internal conflicts – although undoubtedly with international
implications. Rather, it was argued in this article that the resolutions were
legally significant in that they appeared, through the use of force and for the
purposes of protecting civilians, to authorise regime change in Libya and Cote
d’Ivoire.

That the authorisation to forcibly remove a government was given under the
cover of the protection of civilians and responsibility to protect serves further
to raise the question whether regime change, a hitherto frowned upon
concept,  can be a means to giving effect to the legitimate principles of126

responsibility to protect and protection of civilians. Whether the resolutions
adopted by the Security Council and their implementation by NATO and
UNOCI and French forces will establish a blueprint for future Security Council
action remains to be seen. What is clear, though, is that through these
resolutions, the already abundant arsenal of the Council has been extended to
include regime change. 
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