Teaching international law in the context of domestic legal
systems: Towards a transnational approach’

1 International law: What to teach and why?

My colleagues on this panel and many in the audience have devoted much time
to considering the subject of teaching international law. The focus of the
discussion is often on why the general course should be taught and, if possible,
be required of every law student. This is an important subject and I am in
complete agreement with the position that some knowledge of international
law is required of every legal professional today. But how much needs to be
taught and why?

Having attended and participated in decades of discussions about the teaching
of international law, I feel that we have not adequately addressed the issue of
what should be taught and why. In an effort to develop a possible framework
for such a discussion and to satisfy my own curiosity, [ undertook (with the
research assistance of a College of Law Administrative Honours Fellow) to
see how much teaching in international law mirrored its practice. This effort
was much assisted by the appearance of Dinah Shelton’s International law and
domestic legal systems: Incorporation, transformation, and persuasion
(2011).> T selected seven out of the 27 countries covered in Shelton for a
sample covering different legal traditions and parts of the world. I then
undertook to collect international law course syllabi and materials from these
countries. The results were mixed in the time available and I would welcome
the contributions of panel members and others to assist further research in this
area. Of the seven countries selected — Australia, Canada, Japan, Netherlands,
South Africa, the United Kingdom, and the United States, I could secure
teaching materials for only five — Australia, Canada, South Africa, the UK and
the US. But for purposes of this ILA discussion, these provide a starting point
for consideration.

The volume of international law activity in existence today is impressive with
one study accounting for 82 000 publicised international agreements and
possibly up to 100 000 additional interstate agreements negotiated since the
beginning of diplomatic history.” These agreements are supplemented by
numerous ‘atypical’ instruments that include multilateral framework and
general declaratory instruments in treaty form; soft law in non-treaty form like

'A Discussion Paper Prepared for the Meeting of the Teaching International Law Interest Group,
International Law Association Biennial Meeting, Sofia, Bulgaria, August 2012.

*Shelton’s volume contains country reports for 27 principally European and Commonwealth
countries examining how each country gives effect to international law.

*Johnston Consent and commitment in the world community (1997) at 8-9.



codes of conduct, guidelines, statements of principles; memoranda of
understanding and other informal implementation instruments; political
accords; the implementation activities of non-governmental organisations;
United Nations General Assembly resolutions of a law-making quality; United
Nations Security Council resolutions; resolutions and regulations of
international and regional organisations with law-making capacity; and
declarations of intergovernmental conferences.* The number of international
actors has expanded to include not only the 193 member states of the United
Nations, but also the few non-UN member states, international and regional
organisations, sub-state entities like municipalities, a range of non-
governmental organisations, associations, and individuals.

As aresult, international law has dramatically increased from its early days in
the range of its coverage as well as in the modes of law-making and
implementation of its obligations. See, for example, multilateral treaty
information collected by John Gamble and his students in the Comprehensive
Database of Multilateral Treaties (CDMT). An early version of this database
recorded 86 multilateral treaties for the first 100 years of the collection (1648
to 1750) and more than 2 000 multilateral treaties for the 25 year period
between 1951 and 1975. There is evidence that the volume of multilateral
treaty-making may have plateaued and is decreasing.’

This growth in international activity has rightfully focused academic attention
on how these myriad obligations are given effect. One central fact remains clear
— states remain a key actor in the implementation of international law. As such,
domestic actions taken either in the name of international law or in reaction to
it can give rise to conflict and confusion. See, for example, the debate sparked
in the United States and around the world over the US Supreme Court’s decision
in Medellin v Texas that failed to give effect to the decision of the International
Court of Justice to delay the execution of Jose Ernesto Medellin in 2008.° This
also directly affects what we teach and how we teach international law.

For most law students, work with international law will likely be part of an
area of domestic practice like family law or civil procedure. For these students,
gaining a solid foundation in the distinctive elements of international law, their
intersection and interaction with a given domestic legal order may prove the

*Id at 25.

*Comprehensive Database of Multilateral Treaties (CDMT) developed by John King Gamble at
The Behrend College, Pennsylvania State University (2000).

*See McGuinness ‘Medellin v Texas: Supreme Court Holds ICJ Decisions under the Consular
Convention Not Binding Federal Law, Rejects Presidential Enforcement of ICJ Judgments over
State Proceedings’ (17 April 2008) 12/6 ASIL Insights available at http://www.asil.org
/insights080418.cfm.



most effective approach. This transnational orientation may be chosen in order
to establish relevance for students, but the approach is also practical —to relate
international law to things that are familiar to students and because more and
more of international law will be practiced as part of domestic law. See, for
example, the course description for the Transnational Law course required at
the University of Michigan Law School:

This required course provides an introduction to the international dimensions of
law. In today’s world, it is essential that every lawyer understand the making and
application of law beyond the domestic (American) orbit. Even though most
graduates will practice law in the United States, virtually every area of law is
affected by international aspects, whether through treaties regulating
transnational economic relations, interactions with foreign law, and oversight by
international organizations. Each area of the curriculum, from antitrust to
intellectual property to civil rights to tax, is enmeshed within a complex web of
international and foreign rules that the lawyer must understand. Because the
field of law outside US domestic law is vast ‘public and private, international
and foreign’ the course seeks to provide students with the basic concepts and
tools they can use to understand, take further courses in, and practice many
specialized areas of law. Because the world lacks one authoritative legislature,
executive, orjudiciary, our understanding of law must consider a different range
of methods for making, interpreting, and enforcing the law.”

2 The promise and challenge of teaching in a globalised
international legal order

International law today functions in a less hierarchical law-making and
implementation environment. Law-making and regulated behaviour can now
take place through networks and social movements rather than institutions or
government. Movements come and go, even if their normative legacies are
important, as was the case with the movement to end the use of landmines.
Globalised international law functions in an environment that is shaped by
ongoing interactions rather than abrupt system-wide changes.® These
interactions create denser and denser political and normative connections
between the local and non-local, the individual and the institutional, and the
national and transnational. This reality, together with the nature of
international law, require students to understand the interaction of their own
legal system with the international legal order and its different modes of
‘making, interpreting, and enforcing the law’, as noted in the Transnational
Law course outline above.

"University of Michigan Law School Course Descriptions: Transnational Law available at
https://www.law.umich.edu/currentstudents/registration/ClassSchedule/Pages/AboutCourse.a
spx?crseld=038594.

¥See Keck and Sikkink Activists beyond borders: Advocacy networks in international politics
(1998) at 213.



The multi-dimensional, multi-sector, and multi-level character of the issues
international law is now called upon to address - like sustainable development,
environmental protection, and the well-being of individuals - has required a
specialisation and focus that have raised questions about the ongoing
coherence of international law as a legal order. The International Law
Commission, for example, saw the problem as follows:

The fragmentation of the international social world has attained legal significance
especially as it has been accompanied by the emergence of specialized and
(relatively) autonomous rules or rule-complexes, legal institutions and spheres of
legal practice. What once appeared to be governed by ‘general international law’
has become the field of operation for such specialist systems as ‘trade law’,
‘human rights law’, ‘environmental law’, ‘law ofthe sea’, ‘European law’ and even
such exotic and highly specialized knowledges as ‘investment law’ or ‘inter-
national refugee law,” etc — each possessing their own principles and institutions.
The problem, as lawyers have seen it, is that such specialized law-making and
institution-building tends to take place with relative ignorance of legislative and
institutional activities in the adjoining fields and of the general principles and
practices of international law. The result is conflicts between rules or rule systems,
deviating institutional practices and, possibly, the loss of an overall perspective on
the law.’

This potential for normative fragmentation may now be compounded by the
varied modes of and jurisdictions involved in implementing international legal
obligations. This threat of fragmentation, however, can be ameliorated if
domestic legal orders can take adequate account of the distinctive features and
properties of the international legal order. The relationship between legal
orders — national, sub-national, transnational, international, and global —
therefore may be less one of hierarchy than of partnership whereby governing
units connect with each other to give life to legal obligations. Global activity
will deepen these connections and relationships and will more frequently enter
into domestic political discourse and norm development. See, for example,
Brazil’s involvement with the 2012 US Farm Bill because of a 2004 WTO
ruling against the US cotton subsidy programme. "

From the teaching materials gathered, it seems that international law teaching
is already leaning in the direction of a transnational approach. Was there a

United Nations Document A/CN 4/L/682 13 April 2006, International Law Commission,
‘Fragmentation of International Law: Difficulties Arising from the Diversification and
Expansion of International Law’ Report of the Study Group of the International Law
Commission finalized by Martti Koskenniemi at 10.

""McClanahan ‘US pushed to reform cotton subsidies in farm bill as Brazil watches’ (19 July
2012) The Guardian available at http://www.guardian.co.uk/global-development/2012/jul/19/us-
cotton-subsidies-farm-bill-brazil.



common set of basic international law concepts that were taught? Was
consideration given to the political and historical circumstances that might
have bearing on a country’s attitude towards international and foreign law?
Was there an effort to demonstrate how international law entered the domestic
legal order? Did materials mentioned in either course syllabi or teaching
materials track with important developments and cases mentioned in the
country reports in Shelton? The summary tables that follow show a close
relationship between what was reported in Shelton and what was taught. They
also show that there is a core set of international law elements that are
covered.

Discussion of the interaction between these legal orders often start with the
statement that domestic legal obstacles to giving effect to international
obligations do not absolve the state concerned of those obligations. The course
would end with either a country’s track-record in incorporating international
law or noting controversies without consideration of the implications of these
circumstances for either the international or domestic legal orders. In other
words, for now, treatment of international law once it enters the domestic legal
system ends there without much consideration of the interactions that are part
of the ‘different range of methods for making, interpreting, and enforcing the
law’ that is international law. Discussion of domestic interactions further do
not take into account similar interactions that take place within the nearly 200
domestic legal orders now in existence around the world and whose conflicts
orinconsistencies will require assessment and modification at the international
level. This seems an opportunity lost to note areas ripe for additional
transnational activity as the international and domestic legal orders continue
to intersect. It further provides an incomplete picture of the scale and scope of
interaction between international and domestic legal orders.

Teaching transnationally widens the pool of possible teaching staff as research
develops in the interaction of the legal orders and overcomes the distinctions
previously made in international law between private and public law. Key
points can be established by drawing on a range of subject areas of primary
research or practice concern to the faculty. See, for example, the statements of
course coverage provided by the several University of Michigan Law School
faculty who teach this class. Each instructor’s version of transnational law
draws on different subject matter to support the core ranging from human
rights to the use of force to dispute settlement and drafting joint venture
documents.'' This approach further has the virtue of establishing the salience
and relevance of the material to law practice no matter the area of practice. It

"'See instructor statements on course coverage at https://www.law.umich.edu/currentstudents
/registration/ClassSchedule/Pages/AboutCourse.aspx?crseld=038594.



also allows drawing on the growing body of research touching on the density
of legal relations outside a single domestic jurisdiction. This way of
approaching the subject, however, may require more focus on domestic
interactions and less on the development within international law. For the
more interested student, a course focused more exclusively on international
law may then be appropriate.

Thinking about international law in a global or transnational context may also
help to advance research on trends that may affect international law-making
in the future. For example, in a number of established democracies, there is
evidence that legislatures are becoming more involved in areas that had
previously been the almost exclusive domain of the executive such as
committing the use of armed forces even for UN mandated operations.'> See
also the example of the British Constitutional Reform and Governance Act
(2010) that allows parliament now to prevent the government from ratifying
an agreement negotiated by it."”” Another potential area for advances in
research is that of ‘interstitial norms’ where norms — international, domestic,
transnational, public, and private might clash in operation.'"* On the
international level, we can think of concepts like sustainable development or
humanitarian intervention as such norms where steps are taken to channel
interactions in ways that do not conflict. As international activity reaches more
deeply into domestic political and legal orders, we can anticipate an increase
in these kinds of normative conflict that will have to be managed and resolved.
These cross-sector and multi-level areas are the ones where young lawyers will
likely find themselves struggling both with international and domestic law.

The goal of this exercise is not to persuade colleagues to abandon teaching
international law as we have known it. It is merely to note a possible
supplement or complement that a transnational approach may provide to reach
more students in ways that might assist their professional as well as
intellectual development; to broaden the pool of available teaching staff; and
to signal the emergence of trends or issues in need of deeper cross-border
and/or interdisciplinary research.

"2See Damrosch ‘The interface of national constitutional systems with international law and
institutions on using military forces: Changing trends in executive and legislative powers’ in Ku
and Jacobson (eds) Democratic accountability and the use of force in international law (2002)
at 39-60.

PNeff ‘United Kingdom’ in Shelton (ed) International law and domestic legal systems:
Incorporation, transformation, and persuasion (2011) at 621.

"“Lowe ‘The politics of law-making’ in Byers (ed) The role of law in international politics
(2000) at 212-221.



Table 1: Core international law subjects taught'’

Core
international
law subjects

As
taught in

Australia

Canada

Japan

The
Netherlands

South
Africa

United
Kingdom

United
States

Sources:
treaties,
custom

Jurisdiction:
conflicts,
legal
personality,
immunities

Dispute
settlement:
responsibility

“From syllabi collected by or discussions conducted by author.




10J 2[qisuodsar

Aqediound sanEal)
ale sayouelq Funordinur uonesigog
reanijod {spmop) ur 9ANNA9xa |  Supudwapdun
£q pomataal aq 0] 13J2p 10U a8ueyo
10U [[RYS SaleaI saop Lxerorpnl ueo §IIB)S stomod
puE juwRI[IR ] 1wi(| fAarjod udraiog juamisuodf jo uoneiedeg
Jo spoy jo| a1 Jo [eaoidde S}onpuod tuorjouny
1amod| Ajeuonmusuod Yim sanean SIBY Y 2ATINIIXO UE
aanedorard| Suryew-£iean 071 sapn[ouod udro10,| 2q o) pawnsaid
aAnnoaxyg uMOl1)) [ SBY 2ANNIAXHF|[ MR UONMNSUOD) jouIqe) Jo 1aswutjy | sirepye ugiaiog
pug[ 2y} s1yfu uewiny sanean
2] owoaidns ut Aprenonred e 2a01dde andwyg ysnug
v $oRRAN) pue 12p10 isnf [e1ouan ayl Jo jed se sanea1) 0}
‘suoneu jo redo] ansowop sajelg fsau jautqe))| 31 01 ojqearjdde| Sunejar saseo
ay) jsurede ay} ur a0l -0}1112] 19Y)0 oy} ur poaIsaA suonedijqo| 1eay o1 1omod
3o ystund e Aejd 01 me| pue adoing st ramod Ajean yno) yaryg uonnINsu0;)
y ssa1fuo) uopuIMuUN|  [RUONBUIAU] ur wopfury 2ANNOAXH | IO A1red [Im saAld [¢ 20g
(9561 (2861
(68L1) (L661) pu® S181) (Lv61) PU® £981) (0061)
. SUOHBIIPISU0D
i bl wop3ury BOLY|  SpuepIdyloN ueder BpRUE)) Bl[RIISNY 1paio [edag
panun panun ymnos Myl apsawop A3

¢ SUONBIIPISUOD IIPIO €3I IISIWOP JUBAIIY

(AL LR



S4ad pup "UONDUAOSUDA] UONDIOAL0DU] 1SW]SAS (D8] J1SAWOP puv Mp) pUcHDUINT uolRYS ur suodar Anunod woiy pafrduwod uopeUIOU]

(1102)

pres i os
sIejje ugraiol
s, BI[RIISNY
Jo a1ed
a)e] p[nom
frunwuod urei g 1ey)
[euoneuldul uondurnsse
ay 11 em gLt ‘ferRISNY 3O
sfep| ojur Anua -a1 pliom Iaye JO spuey 2Y)|  S21BIS [BIIADS K10181H
Alrea s ureyag | jo ued se me| sonoead g ur 2q pjnom ayy) Suowe
ur sonoead me| [BUOBUIIIUI 19)% pajapow suone|al suoe[al
UOWWOD UBY) pue uonmnsuo) ufra10] | Fuiugep ur sem
19YIRI [IAID Y] sjydrr uewny ur sjydu jo jey) pawnsse uonmnsuo)
(dde 10011} jo 11ed sem me| 0] uonuane 11rq pue siamod | ‘andwy ysnug Ul uI30u00
109%3 -J]9g  [RUONEWIANY] proyjrede-jsod jo uonuwiedag| oy jouedsy 15918310)
suonediqo me[
[RUOnRWIAUI
juawadur
0) S2INSBAW pur
suone[ndaz ay)
SUOBIIPISU0D
sa1BIg wop3ury BOLLY | SPUB[IOYION ueder epeue) eljRIISNY 12pio [e39]
panun| payun ymos Ay L . Jsowop Aoy




W A psog| ‘Sauopf Ay pue sy yuawerieg ansamop
‘DipAfOUD g LL61 JO 510y 13A0 ojur me|
IS 0061 ‘prL23IN fO uawerped | [reaard jou [im [euonRUIAIUI
‘Duvgup| yung jp4ua) 4| Jo 10y uwr| Jjey sajedsiput|  Alewoisnd jo
aranbvg)| dion Buipvag| 1o uonnsuo)) sonpoead inq|  worjerodioous (Looz me[| uoneiodioow
2] UOW W OD xarpuadl)|a gy yi11m| ‘mel fewoysnd|  onewoIne ay) ‘adopy a y) uel[enSNY onewony
] Jo oo1nos me] ysuugi1uaisisuoourg uo Juajis 10] sapiaoid| meT uevipeue)) Jo o0Inos
e papiedal JO ooInos|Sr 31 ssa[un| ST UOHMISUOD uonn}NsuUoy) Jo 2oinos| e se papiedal
SI wojsny) € St wolsn) | Me] s wojsny) Spue[IdyIaN | 2yl Jo 86 MY ® S1 WIojsn) ST Wwoisny)
10)ew 10algns
uo Suipuadop
jusUIOBUD
erouraoxd
saoutA01g 10 [BIDP3}| 22110U OU YIIM
Jo [1ouno)) Aq uonoe a3ueys uwd
[euoneN ayl onnbar few uone[sida] uorjoe
anean) pue SN0 M| Ppue A[quassy uonejuowa[duir|  Funuowojdun aane[sigo[
S udamiaq| ur 0]qeIIIOJUD [eUOTIRN {5U01j09s ‘a1qeaolojud :00UdIAYPY
19]s1su0oul|  sanea1) oyew| ayl ur [eaoidde Junerodioouy Kyean oyew
ue s1 2191 0) paxmmbar| Fuimo[joj puiq freon e 01 parnbazx
arjdde ayni| aIe judwieijieg sjuaaaIfe 0] 20udIa)al Aq juaWioRUD
1 ur 19187, Jos)py| |euoneuIau] aje[sida] ue) 8207
s31)1§ wopdury eI Y SpuelIayjoN uedef epeue)) elensny | uopesodioour
paiun pajiun yinog AL Jo sapoy
. guoneiIodiodur yo sapoy € 9dqe L



S1AN090 ‘Mme|

pue s)ydry

D1IS2WOP jO Jo aauey)
uonejardiayur uBIpRUR))
1ayl| ayy Sunaxdiajur
1218[0q 0] ME[ uaym 22Inos
[euonBUIUI aarsensiad e
(+081 asu spnod | st s)ySur uewny
Surwany suonediqo ‘sanear], [euOT}RUId UL suopediqo} wonejdrdiojul
4auooyag suonediqo mel [euOnRUIDIUL Jo meT oyl ‘spreaard [euOTRUIAIUL
A Apaanpy [euonRUINUI| S BOLJY YINOS uo UONUIAUOY) UOIUIATOD S BI[BI)STY
UONBUIN U ysuug qim| gpm jua)sisuod BUUIIA 9Y) Bul [BUOT)RUIDIUL| YlIA JUD]SISUOD
,Eﬁm_m:j JUI)SISUOD sB Iouueur -MO0[[0] UoIE) ue jey) Se $2)nje1s
103 soymyeyy  judwmerjied yoi e ur uone(sifol -ordioqur fjeony |  Aes Aprordxa ueiensny
N onnsuod  sjoe joxdioqui jaxdiajur Jo sopni £jdde| Lew vonesido] jardiaiug
100 [BIDP2 ] [[1M $uno) I[im symo) [[tM §1AN0)) funoeuyg [[1M SN0y
mep spyFu
uewNy [RUOTEU
-1au| pue
suLou sua2309
snf 37yud 021
Op sJN0d
‘wopFury ay
10} 12Uy 3Y)
‘urvyovpy (900t 10 wonMsU0) mej
selg wopdury BoLy Y Spue[ayIaN uede( epeue) elensny | uwonesodiodul
pajtun paiun yinog ML Jo sapoy




djeIpawIwi
‘suonnjosal

8007 pue sanean
A uijjapa M JD1[JU0D auruIAlap
.mmﬁmco@ ut jt a[qed 01 $1IM02
aonae gum -11dde 2q j0u ay) 0} dn
J2 uaa1d aq sySnyg [[IM saimels st ajquorjdde
2 SUOISIOA BN U0 ‘b6 Me ipa Apaamp
D1 ‘6781 UOIUIAUOY) -ysijqnd uaaq al1e sa11Ba1)
IN & 49]80,] ueadoinyg aaey A 19) nyaym
[21erpotuw ag) yum -je Burpuiq 2q ‘onozes
AB[ JWOD3( JUL)SISUOIUS 2q juoweIIeg|  [IRYS S)UU0D [e1a1jj0 Yy
‘uone|sida)  Avui eyl smej Jo s10y| eyl jo anyara| ur pajedinword uoneordde
nuowa)dug 10§ ssa001d| 10 uonMIIISUOD) Aq suosiad aouo 1021Ip 10
moyns  Arejuswerpied ay) ynm| e uo Surpuiq| me[ dnsawop UONNOAXD -§[3§
ABY pnoOYY poyrpadxa JUD)SISUOdUI suonnjosor| ojul pajdaooe
® Jey) 183[q uv 10j sopraoid ssaun me[ pue sanean| A[eonewoine
W SaYoURI( 10y s1yfy | ole suoisiaoid E6 MUY ale sanean
nijod mﬁ.j upwny 2y | Sunnoaxa -j[o§ uonMNSuUL)) pauney
uonmNSu0)
o) 12ad1ayul
0] MP| [EUOTIBU
-13jUl 28N 0}
paur[aap aaBy SWopaalj
s91B18 wopdury eI Y SPUE[IIYIdN uedef BpRUE)) eijensny| uonesoediodug
paiufny panug] qmos 4L LJo s9poN




"M@ 30 282[j0) STOUI[] JO AJISIOATU( ‘SAIPMS (2527 [PUONEBUISIU] PUR dJeNPEID) JO ADJ( ‘MO[[2 SIOUOH SANRNSIUNUPY ‘[ 10T Af,,
‘npa stoul[[I@nyyo ‘me Jo a8a[10)) stouly([ Jo LNSIIAIUY ‘SIAPMS [2FAT [BUOHRUWIAIU] PUE ALNPRID) 10] UBD(] JURJSISSY PUB ME'T JO J0SSIJOI{,

(1107
ns4ad puv ‘uoypuiofsun.d) ‘uonpiodioduy :SwasAs [p3a) drsawop puv woj jpuolpuuf 1YY Ul spodar Anunos woly pafidwos uoneuIOju],,

7 4712y Jo 20umIs1SSD 211 YIIM
oY

sjeunqriy
pue $1Inod
|eUOnRUID)UL
JO Su01s109p 0}
uoAld s1109]39

sa)eIg wopfury BOLI Y spuepiaylaN uedep eprue)) eljensny | wopelodioouy
pajun pajtur} qinog AL . . JO SIpoA




